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THE FRENCH LAW OF MARRIAGE. 


In no respect does the spirit of French law differ more radi- 
cally from that of our own than in relation to marriage. So 
great indeed is the divergence that a widespread knowledge of it 
is desirable in view of the frequency of intermarriage between 
citizens of the two countries, and the irremediable evils which a 
very excusable ignorance on the subject is likely to occasion. 

The intention of this article is to explain so much of the 
French law of marriage and the property relations resulting 
therefrom as is necessary in order to bring into relief the points 
upon which that law differs from our own; and, although this 
aim can not be attained without a more or less systematic exposi- 
tion of the French law, an exhaustive treatment of the subject 
in all its details will not be attempted. 

We shall begin by examining what are the conditions essential 
to the validity of a marriage; within what limits they are essen- 
tial to it; under what conditions they may be inyoked in order 
to invalidate a marriage contracted in disregard of them; we 
shall study a few of the more important international questions 
to which a treatment of the subject naturally gives rise; and 
particularly how far the French law protects innocent parties 
who have ignorantly and in good faith failed to comply there- 
with ; the exceptional provision of the Code Civil as regards the 
obligations which result from marriage and the effect of marriage 
upon property will then be pointed out; and, in conclusion, the 
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French theory of domestic relations will be compared with our 
own and the divergence studied in its ethical and practical effects 
upon society. 

Of the Conditions Necessary to Constitute a Valid Marriage. ~ 
The celebration of marriage is submitted by the code to two sets 
of rules: — 

Those that relate to the capacity of the parties thereto; 

Those that relate to the formalities of the ceremony. 

Each of these categories is again divisible into two classes; 
those that are and those that are not necessary to the validity of 
the marriage. 

The rules that relate to the capacity of the parties to a mar- 
riage, and compliance with which is essential to its validity, are 
the following : — 

Age.—The man must be over nineteen and the woman over 
sixteen years of age. 

Prior Marriage. — There must be no prior undissolved mar- 
riage. 

Kinship. — Kinship between the parties is a bar, in direct 
line, of every degree ; in collateral line, of the third degree, i.e., 
brother and sister, uncle and niece, aunt and nephew. But an 
illegitimate relationship of uncle and niece, aunt and nephew, 
does not constitute a bar to marriage. 

Connection by Marriage—In direct line or with deceased 
wife’s sister or deceased husband's brother is also a bar. Dispen- 
sations may be given by the government upon the recommenda- 
tion of the Minister of Justice in cases of aunt and nephew, 
uncle and niece, deceased wife’s sister and deceased husband’s 
brother. But it is the rule of the government to refuse such 
applications if founded upon the pregnancy of the woman, 
which, although in itself the strongest reason for such a dispen- 
sation, nevertheless displays a disregard for the sanctity of 
domestic relations, that the practice of granting dispensations 
would only tend to encourage. 

Defect of Consent of the Partiee— Absence of Consent of 
Parents or Ascendants.—The exceptional provisions of the 
Civil Code in this respect require careful attention. Although 
majority is attained for both sexes in every respect save 
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marriage at twenty-two years of age, a man can not marry 
without permission until he is twenty-six years of age; and 
even after he has attained that age, so long as a parent or 
ascendant survives him, he has, in the absence of permission, to 
perform certain formalities that are more fully set forth below. 
The persons whose permission is necessary under the circum- 
stances above mentioned are, primarily, the parents, if they be 
alive, the decision of the father prevailing in case of dissent be- 
tween them; that of the survivor of the parents is sufficient if 
one be dead. In case both parents are dead, the permission 
rests with the ascendants. It is indispensable in all cases when 
the nearer parent is unable, by death or otherwise, to give his 
consent, to properly establish the fact by record or acte de 
notoriéte. 

In the absence of ascendants, minors must obtain the consent 
of the family council. 

Natural children who have been recognized by their parent 
are subject to the above provisions, except as regards ascend- 
ants—a relation which does not exist for natural children; but 
if they have lost their parents, or if they have not been recog- 
nized, they must, up to the age of twenty-two, obtain the con- 
sent of a guardian ad hoc appointed by the council of persons 
which is provided by law as a substitute for the family council. 

The above rules, compliance with which is, as already stated, 
essential to the validity of a marriage, refer exclusively to the 
capacity of the parties. Before passing to the other class of 
rules that provide for the formalities necessary to constitute a 
valid marriage, it will be wise to dispose of the other conditions 
on capacity which, though not essential to validity, are hedged 
about with penalties that make a disregard of them practically 
unknown, and furnish an additional obstacle to those desiring to 
marry. 

The conditions affecting the capacity of a party that are 
merely prohibitive, and do not affect the validity of the marriage, 
are as follows : — 

Actes Respectueux. — A woman of over twenty-two and under 
twenty-six and ‘a man of over twenty-six and under thirty-one 
must, before marriage, either secure the consent of their parents or 
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ascendants as above described, or serve upon them by two nota- 
ries or one notary and two witnesses, three ‘‘ acles respectueux,” 
that is to say petitions couched * in formal and respectful terms,” 
soliciting the consent, which they have been otherwise unable to 
obtain. There must be an interval of one month between each; 
after the last of these has been served, the marriage may take 
place, even in the absence of the consent solicited. Even past 
the limit of age above mentioned as long asa parent or ascendant 
survives, one such petition must still beserved, and the marriage 
can not be celebrated until a month has expired since the date of 
service! 

Up to the age, therefore, of twenty-two years for women 
and twenty-six for men no valid marriage can be celebrated 
without the parental consent. Between the ages of twenty- 
two and twenty-six for women, twenty-six and thirty-one for 
men, three actes respectueux must be served with an interval 
of one month between each service; and even beyond those ages, 
so long as a parent or ascendant survives, one acte respectueux 
must be served and one month must intervene between the ser- 
vice and the celebration. The period during which a parent may 
delay the marriage of a son or daughter, whatever may be his or 
her age, must not be understood to be limited to three months in 
one case and one month in the other; it can be extended to two 
years by the following device, practiced whenever a stubborn 
parent is disposed to exhaust his resources in opposing a mar- 
riage of which he does not approve. Though the party of the 
marriage be sixty years of age, if either of his parents is still 
alive, he must begin by serving upon him an acte respectueux as 
above stated. Upon the last day of the month which has then to 
expire, before the celebration, the parent may bring an action to 
have the acte declared void upon an alleged errorof form. How- 
ever unfounded the allegation, it will serve to postpone the mar- 
riage until it has been so declared by a competent court. The 
parent in order to protract this period of postponement will make 
default when the case comes to a first hearing ; will then move 
to open the default ; default opened of right ; judgment will be 
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rendered ; appeal taken; upon first hearing new default by pa- 
rent; new motion to open default; default opened of right; at 
Jast final judgment by court of appeal. All delay resulting from 
this action being exhausted, the parent will then serve upon the 
celebrating officer an ‘* opposition’’ to the performance of the 
ceremony, the which, until declared invalid by a competent court, 
the celebrating officer is bound to respect ; a new procedure will 
ensue similar to that first mentioned. Finally, the parent will 
begin an action to have a ‘* committee of lunacy ’’ appointed for 
his son and will serve a copy of the papers on the celebrating 
officer, who will not be free to proceed with the marriage until 
the case has reached a final adjudication. 

How inconsistent with the real relations of the parties the 
working of this provision may be will be illustrated by sup- 
posing that the late M. Gambetta, who was undoubtedly at the 
time of his death the most powerful man intellectually and 
politically in France, had desired to marry, and that his father 
who survived, had opposed the marriage. The spectacle of a 
mayor declining to celebrate the marriage because a father in 
his dotage opposed it; of a court solemnly entertaining the ques- 
tion whether or no the Premier of the country was so insane as 
to be unable to select a wife; of that minister, although control- 
ling the destinies of the country, nevertheless incapacitated by the 
law of that country from deciding a question so intimate and per- 
sonal as that of his own marriage, is one which is entirely within 
the possibilities provided by the French Code. 

It seems then that a parent may practically postpone a marriage 
during a period of about two years although the code expressly 
provides for a delay of only three months under the age of thirty- 
one, and of only one month after that age. 

French jurists are wont to admire the prudence of this sys- 
tem, the main intention of which is to produce delay. But it 
may be well to consider in this connection whether it is reasona- 
ble to presume that the folly of youth is likely to outlive thirty 
years; whether the tenacity of its purpose is likely to be 
measured by three months before and by one month after that 
age ; whether parental control enforced by legislation is a good 
thing for a man to that extent matured; whether in fine, filial 


| 

0 

st 

it 

ze 

of 

y- 

or 

ral 

ay 
or 

in : 

wo 

the 

till 
as 

to 

to 

ar- 

[he 

ike 

ove | 
be | 


938 THE FRENCH LAW OF MARRIAGE. 


piety does not lose more than it gains by a system which, in a 
purely domestic matter, forcibly interposes between a white 
haired father and a gray haired son, a notary, two witnesses and 
a challenge couched ‘in formal and respectful terms,’’ especially 
in view of the fact that this procedure is but a prelude to an act 
of flagrant disobedience which the law expressly approves and 
the parent is powerless ultimately to prevent. 

A mayor who neglects to require proof of the service of these 
actes respectueux is punished by a fine of 16 fes. to 300 fes, 
and by imprisonment of not less than one month. In the face 
of this penalty the above formality is not likely to be dispensed 
with, 

Widows. — A widow may not contract a new marriage until 
ten months after the decease of her former husband ; the inten- 
tion being to avoid all possibility of doubt as to the paternity of 
her offspring. 

Adoption. — Adoption is a bar to marriage between the party 
adopting and the party adopted or his issue; between different 
persons adopted by the same person ; between the party adopted 
and children of the adopting party ; and between the adopted 
and the wife of the adopter, or between the adopter and the 
widow of the adopted. 

Such are the rules that control the capacity of a party to con- 
tract marriage. We have next to consider the rules laid downas 
to the formalities of the ceremony, compliance with which is 
essential to the validity of the marriage. 

The celebration must be performed by an offcier de Tl’ etat civil, 
that is to say, by a mayor or his adjunct. The celebration must 
be public. Publicity consists of a public celebration by the 
proper officer at the mairie ir the presence of four witnesses. 
Publicity, however, is a question for the appreciation of the 
court, and the exact limits of it has given rise to some delicate 
questions, It has been decided that the marriage need not be 
celebrated at the mairie, but that if celebrated at a private 
house the doors should be thrown open.' Generally, how- 
ever, the publicity is deemed sufficient, provided it eliminates 
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the possibility of the celebration having been clandestine. 
The publications provided by Articles 63 and 64 form an 
essential part of the whole question of publicity, but are treated 
separately under another heading; because, forming as they do 
only a part of the question, the mere absence of publication may 
not be sufficient to annul a marriage, whereas absence of publicity 
is absolutely fatal. 

We may now consider the conditions affecting the formalities 
of the ceremony that are not essential to the validity thereof. 

Publication that must Precede Marriage.— Upon the request of 
the parties, the mayor should publish upon two successive Sun- 
days prior to the celebration, the Christian and surnames, pro- 
fessions and domiciles of the parties, whether major or minor, 
and the Christian and surnames, professions and domiciles of 
their parents. This publication should be recorded, and the 
record should state the times and places where the publications 
have been made. 

The celebration can not take place less than three days or more 
than a year and three days after the publication. In the latter 
case new publications must be made. 

Papers that Must be Handed to the Mayor Prior to the Cele- 
bration.— Certificates of birth of each of the parties, or, in their 
absence, actes de notoriété. 

Authenticated declarations of consent, executed by the proper 
parties. 

Certificates setting forth the decease of such parties, whose 
consent is not produced, and whose consent would otherwise 
have been necessary. 

Certificate of death of prior husband or wife, in case of second 
marriage. 

Certificates of the proper authorities to the effect that the 
proper publications have been made, that no oppositions have 
been filed, or, if they have been filed, that they have been with- 
drawn. 

A certificate of the notary before whom the marriage contract, 
if any, has been executed. i 

A certificate to the effect that the man, if under thirty, has 
satisfied the law as to military service. 
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Before leaving that part of the subject which treats of the 
rules relating to the celebration of marriage, we should pause a 
moment to discuss the somewhat ambiguous terms of Articles 76 
and 165 as regards the residence necessary therefor. 

Article 74 provides that marriage is to be celebrated at the place 
where one of the parties is domiciled and adds that this domicile 
is acquired as regards marriage by six months’ residence. Arti- 
cle 165, however, is silent as to the six months’ residence and 
enacts simply that the marriage shall be celebrated at the domicile 
of one of the parties. The question arises whether or not six 
months’ domicile is obligatory or whether a person may be married 
at his legal domicile without six months’ actual residence. It 
appears to be solved in favor of the latter by Article 167, which 
provides for publication at the place of legal domicile in case 
the celebration is to take place at a domicile established by a 
residence of sixmonths. Moreoverthe Ministre dela Justice has 
issued a circular! that exacts publication at the last domicile when 
there has not been six months’ residence in the place where the 
marriage is to be celebrated. Both Article 167 and the minis- 
terial circular clearly contain the implication that the marriage 
may be celebrated at the place of legal domicile with or without 
the six months’ actual residence. As a matter of fact, however, 
the mayors of Paris refuse to celebrate a marriage unless one of 
the parties has actually resided within the arrondissement six 
months prior to the celebration. They are in the habit of exact- 
ing proof to this effect, and there is no means of compelling 
them to accept proof of legal domicile save by a litigation which 
would last longer than the six months’ residence required. 

The question of domicile is important, also, as determining 
the various places where publication must bé made. The law 
has exacted that the publication be made in every place where 
the marriage could have taken place and at the domicile of each 
person whose consent is necessary to the marriage. Eight publi- 
cations may thus become necessary on the theory that marriage 
may be celebrated at the legal domicile irrespective of six months’ 
residence, for the parents may each have a separate domicile and 
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each one of the parties may have a legal domicile and one 
acquired by six months’ residence. 

It may be noticed as an interesting corollary that the mayors, 
by requiring publication at the legal domicile, interpret the law 
in one way as regards the celebration of the marriage, and in 
the opposite way as regards publication, — a system more to be 
praised for its caution than for its consistency. 

Oppositions. — The celebration of a marriage may be arrested 
by the service on the celebrating officer of an instrument called 
in French law opposition — already referred to. 

The publications prior to marriage are for the express purpose 
of giving an opportunity of opposing the same to those who 
possess the right to do so. This right belongs to : — 

A party to an existing marriage with one of the parties; 

The parents, grand and great-grandparents ; 

Brothers, sisters, uncles, aunts and cousins ; 

The guardian or curator. 

The right of the first two classes is absolute; a party to an exist- 
ing marriage has but to present himself and prove the existing 
marriage in order to render a second one impossible. The right of 
the second class is equally absolute. Parents are not even bound 
to allege any particular reason; they have practically but to say: 
Sit pro ratione voluntas; and although their mere will can not 
prevent the marriage, if the parties have attained marriage 
majority, it will retard it, for the existence of an opposition 
duly filed makes it impossible for the mayor to proceed with its 
celebration until it has been withdrawn, and an obstinate parent 
can, by thus compelling an appeal to the courts, occasion the 
delay that has been already referred to. 

The right of the third class is limited to two cases, 7.e., when 
the consent of the family council has not been obtained, and when 
one of the parties is alleged to be insane; in the latter case the 
opposition must be accompanied by an action for interdiction, 
upon the result of which the celebration must wait. 

The right of the guardian or curator to oppose the marriage 
is further limited by the necessity of obtaining the consent of 
the family council. 

Oppositions filed by any other parties may be disregarded 
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unless they state facts which clearly make the marriage impossi- 
ble. In such case the mayor would be liable to punishment for 
knowingly celebrating a marriage forbidden by law. But it ig 
only when the irregular opposition is of a nature to open him to 
such a charge as this that it need be regarded. 

All legal oppositions provided for by the code must be respected 
by the mayor until withdrawn ; he is liable in damages for dis- 
regarding them ; and in case he knowingly celebrates a bigamous 
marriage he is punishable by imprisonment with hard labor.! 

It may be advisable before leaving this branch of the subject 
to glance briefly at some of the international questions to which 
it may give rise. Article 3 of the Civil Code provides as fol- 

lows: ‘¢All Frenchmen, even though they reside in a foreign 
country, are subject to the laws of France as regards their 
status and capacity.’’ This provision coincides with the 
admitted rules of private international law concerning personal 
statute, the effect of which upon French marriages abroad is to 
render void all such as have been contracted by parties who, 
under French law, have not acquired the age necessary to consti- 
tute majority for the purpose of marriage, and have not taken 
the necessary steps to supplement this defect of capacity by 
obtaining the parental consent. For example: It has been 
already shown that the consent of parents and a certain public- 
ity are essential factors of a valid marriage in France. The 
consent of parents may be assimilated to the auctoritas of the 
Roman law; it supplements defect of capacity, and being an 
element of capacity, the law relating to it must be complied 
with by Frenchmen in every country of the world. Although 
publicity, at first sight, does not appear to come within the rules 
relating to capacity, it will be seen to be an essential part of 
them, for the publications and publicity provided for by the 
French Code, are particularly intended to secure a proper notifi- 
cation to all interested parties, in order to enable such interested 
parties to make proper opposition to the marriage. This question 
of publication has a peculiar importance in cases where the mar- 
riage is celebrated abroad. There is but little danger of a mar- 
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riage being contracted in France without parental consent, even 
in the absence of all publication, because the officers whose func- 
tion it is to celebrate the marriage, are prohibited under heavy 
penalties from doing so, without the written consent of those 
whose consent is necessary. But in foreign countries, where the 
celebrating officer can not be deemed to know the foreign law of 
the alien party to a marriage, the absence of the proper publica- 
tions, provided for by the French Code, will, as a matter of 
fact, tend to enable the celebration of a marriage without the 
knowledge of those parties whose consent is necessary thereto. 
It is clear, therefore, that all marriages contracted by French 
persons abroad, either without the consent of the parent, where 
such consent is necessary, or without such publication as is pro- 
vided by the French law for the purpose of permitting inter- 
ested parties to prevent the same, are void, and must be so 
declared by French courts. That this system of law may work 
grave injustice in particular cases is evident. It will be seen, 


however, that a subsequent disposition providing for what is- 


termed putative marriages, is intended to protect innocent par- 
ties from the rigorous application of the French law in this 
respect. An equitable application of the theory of putative 
marriages would make it impossible for a stranger to be duped 
by the provisions of French law as to capacity. It is to be 
regretted, however, that the provisions of the Code, admirable 
as they are of themselves, have been so interpreted by certain 
courts as to convert a system, which was intended to protect at 
once the family relation, as it exists under French law, and per- 
sons marrying in good faith under foreign law, into an occasion 
for deplorable injustice. To this point we shall revert when in 
logical order we come to treat of putative marriages. 

Article 3, above quoted, although it provides only for the appli- 
cation of French law to the capacity of French persons wherever 
they may be, has been very properly interpreted by a constant 
series of decisions to be equally applicable to the capacity of aliens 
contracting marriage in France ; that is to say, the application of 
the personal statute to French persons has been extended by 
interpretation to aliens. The capacity, therefore, of an alien to 
contract marriage in France is to be determined by the law of his 
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nationality, and in cases where Americans contract marriage jn 
France it has become the settled practice to substitute for the 
consent of the parents an opinion by a competent American 
authority, in all cases that allow of it, to the effect that by the 
law of the State to which the party belongs the consent of 
parents is not required for persons above the age of the party in 
question. The general principle of international law set forth 
in the maxim locus regit actum is also admitted by the French 
Code in Article 170, which provides *‘ that a marriage contracted in 
foreign countries between French persons, or between French 
persons and strangers, shall be valid if celebrated according to 
the forms habitual in those countries, provided it be preceded 
by the publications set forth in Article 63, and that the French 
party comply with the dispositions of the preceding chapter.’ 
The ** dispositions of the preceding chapter ’’ are those already 
set forth as to age, prior marriage, kinship, parental consent 
and consent of the parties. : 

Article 171 provides that within three months after the return of 
the French party upon the territory of the republic, the record 
of the celebration of the marriage contracted abroad shall be filed 
upon the public register of marriages in the place of his domicile. 
The question arises, What will be the effect of a failure to com- 
ply with the provisions contained in this article? Would it amount 
to the annulling of the marriage? This article has given rise to 
much discussion in view of the fact that the law is silent on this 
subject. The failure to give a sanction to this provision is due 
to a misleading statement made by Mr. Réal, one of the framers 
of the code, when the draft of the article was discussed before 
the Conseil d’Etat. In answer to Counselor Defermont, who 
asked why the execution of this article was not secured by the 
infliction of a penalty, Mr. Réal replied that penal dispositions 
did not properly belong to the civil code, and that the natural place 
for such a disposition would be in the law of registration, where 
it had already been inserted. Mr. Réal’s mistake on this point, 
for no penalty is to be found for violation of this provision, mis- 
led the Conseil d’Etat. It is clear, however, that the only pen- 
alty in the minds of the framers of the code was a pecuniary one, 
and to this solution both the courts and ‘schools agree. In the 
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absence of any penalty it is probable that the system proposed 
by Mourlon in an article published in the Revue des Droits 
Francais et _Etrangers' is the best solution. Mourlon falls 
back upon the common law for an answer to the question 
proposed and invoking Article 1382, which provides that 
«every act of one man which causes damage to another obliges 
the party at fault to make proper reparation,’’ concludes that 
any party who has suffered damage owing to a failure to register 
the marriage, has an action against the party whose duty it was 
to register it. 

Having set forth what are the provisions of the French law as 
to the conditions under which a foreign marriage can be protected 
we shall now consider under what circumstances actions can be 
brought for invalidating such as have been contracted in violation 
of these principles. And in considering these questions we shall 
find that the circumstances which are of a character to invalidate 
a marriage may for the purpose of this article be divided into 
two great classes : — 

Those which give rise to an action by all interested parties 
and by the attorney-general ; and 

Those that give rise to an action by only certain persons and 
only under certain conditions. 

To the first class, that is to say, to those which give rise to an 
action by all interested parties and by the attorney-general, 
belong marriages where there is no consent of the parties ; where 
the marriage was celebrated without the intervention of the 
proper officer ; where there is a prior subsisting marriage; where 
there is kinship within the prohibited degrees ; where there was 
defect of proper publicity, and where one of the parties has not 
reached the age of puberty. 

Those which belong to the second class, that is to say, those 
which give rise to an action by only certain persons and only 
under certain conditions, are marriages where the consent of the 
parties is defective, as for example, where it is obtained by force 
or mistake, and where the consent of the parents, ascendants, or 
family council has not been obtained. The main object of this 
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article being to point out such points as are of peculiar interest 
to the English-speaking reader, this branch of the subject wil] 
not be developed except in so far as the absence of consent of 
parents, ascendants, or family council may be invoked to annul 
a marriage. As has been already pointed out, absence of this 
consent does not give rise to an action by any interested person 
or by the attorney-general. The only persons who may bring 
an action on this ground are: the party to the marriage whose 
capacity was imperfect by reason of the absence of such con- 
sent, and the party whose consent was required.’ But if a 
year has expired from the day upon which the marriage-minor has 
attained marriage majority, he can no longer bring the action; 
and if the party whose consent is required has expressly or by 
implication ratified the marriage, he is also barred from bringing 
an action to annul it. Inaction during one year from the date 
upon which he was informed of the marriage is an absolute pre- 
sumption of ratification.’ 

Having shown that the consent of parents, ascendants, or family 
council is essential to the validity of a marriage contracted by a 
woman under twenty-two, and a man under twenty-six years of 
age, even in a foreign country, and that when this consent has 
not been obtained, an action may be brought to invalidate the 
marriage, not only by the persons whose consent was necessary, 
but even by the party to the marriage who had failed to obtain 
this consent, we are now ina position to study the system of 
putative marriages before referred to, — a system which will be 
found, if properly executed by the courts, to obviate the many 
possibilities of injustice to which a rigorous interpretation of 
the provisions already set forth, tends to give rise. 

The system of putative marriages is set forth in Articles 201 
and 202, which read as follows: Article 201. ‘*If a mar- 
riage has been declared void, not only the parties thereto but 
the issue of the marriage shall nevertheless enjoy all civil rights 
resulting therefrom, if the marriage was contracted in good 
faith.’’ Article 202. «*If only one party was in good faith, 
only the party in good faith and the issue of the marriage shall 
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be entitled to the civil rights resulting therefrom.’’ Nothing 
indeed can better protect the rights of innocent parties to a mar- 
riage with a French citizen than these two articles. They were 
passed by the Conseil d’Etat without discussion, so entirely did 
they meet with the unanimous approval of that body; and Mr. 
Portalis in bringing this section before the Corps Legislatif, ex- 
pressed himself in language which leaves no doubt as to the uni- 
versal application of these sections to all cases where there was 
good faith on the part ef one or both of the parties to the marriage.’ 
Moreover the system of putative marriages was not an innovation 
of the code, but only an expression of the old canonical law on this 
subject. 

Perhaps one of the greatest evils attending codification is 
to be found in the innumerable commentaries to which it gives 
rise. Every article is studied with a view, not only to discover 
its real intention, but also to exhibit the ingenuity of the com- 
mentator in attributing to a straightforward statement a thousand 
possible significations. In many cases there is a distinct conflict 
between the courts and the schools, that is to say, between the 
decisions and the text-books, on the interpretation of the code, 
and in some, there is as much inconsistency in the one as in the 
other. The theory of putative marriages is so important a one 
in connection with this subject, especially in its international 
aspect, that it may be worth while to study with careful attention 
the different theories enounced as to the conditions under which 
Articles 201 and 202 are to be applied. Without entering into 
all the discussions to which these articles have given rise, we 
shall confine ourselves to the one which has most direct interest 
for us, viz.: the application of these articles to the case where a 
marriage has been performed abroad between a Frenchman and 
an alien in compliance with the formalities of the country of cele- 
bration, but without complying with the conditions of the French 
law as regards consent and publications in France. 

No less an authority than Demolombe,’ has propounded the 
theory that a putative marriage can have no application to a case 
where celebration was rendered imperfect by the absence of the 
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celebrating officer required by the Civil Code. He draws this 
argument from the use of the words, ‘‘ if the marriage was com 
tracted in good faith.’’ No marriage is contracted, he thinks, 
unless the proper celebrating officer is present. No marri 
having been contracted there is no marriage toannul. The entire 
system of putative marriages, therefore, is void unless a marriage 
has been contracted. 

Zacharie, sustained by Aubry et Rau,’ argues that to a mar- 
riage that is void, even though contracted in good faith, the 
system of putative marriages is inapplicable; for says he, ‘* noth- 
ing can come out of nothing ;”’ if there has been no marriage, 
Articles 201 and 202 can not apply, seeing that they assume the 
existence of a marriage which has been declared void, but which 
was contracted in good faith. 

It is difficult to conceive how Articles 201 and 202 could have 
been drawn so as to escape such captious criticism as this. It is 
clear that if a marriage was not void no court should declare it 
so, and if it was void it was never contracted, so that whether the 
marriage be void or not, Articles 201 and 202 can under this theory : 
never find any application whatever. Since the code expressly 
provides that defect of age, prior marriage, kinship within pro- 
hibited degree, defect of consent of parties, absence of parental 
consent and the proper publicity — of which publications form 
a part —and lastly, the absence of a celebrating officer, are fatal 
to the validity of a marriage, to what case, if Zacharie’s rule is 
to be adopted, do Articles 201 and 202 apply? 

The various supporters of this theory do not agree upon the 
distinctions which they propose in answer to this question; but 
it is evident that they are all struggling with an apprehension 
which though not clearly formulated by them, seems not to be 
altogether unfounded. For, should the benefits of Articles 201 
and 202 be applied without distinction, they would end by being 
invoked to repair the irregularity of every sexual relation, when 
even one of the parties could make out a case of good faith. 
The consequences of violations of the law would thus be evaded 
to an extent which might end by converting that law into a dead 
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letter. Hence, an effort is made to narrow the scope of the pro- 
visions of the articles in question. But this effort is a mistake. 
Dangerous as may be a rule of equity if badly applied, still 
more dangerous is such a rule if so circumscribed as to inform 
the unscrupulous within what limits their violations of the law 
will go unpunished. To say that in one class of cases good 
faith shall, and that in another class it shall not, avail, is simply 
to furnish the guilty party with certain means for effecting his 
fraud without suffering therefrom. Broad distinctions may un- 
doubtedly be laid down, but the subtler ones must be left to the 
conscience of the court whenever, as in the question at issue, 
the ultimate decision is to depend upon the equities of the case 
before it. 

It is a relief to pass from the inequitable technicalities of these 
authors above cited to the broad view expressed by Mourlon, the 
Blackstone of French law, on this subject.! ‘‘ One condition 
only is sufficient to constitute a putative marriage, —the good 
faith of the parties or of one of them. Little does it matter 
whether the union, which it has been the intention of the parties 
to form, be celebrated by a proper officer or not; little does it 
matter whether it be voidable or radically void, the moment that 
good faith is proved, it is sufficient. The theory of putative 
marriages rests entirely in equity. Now equity, by its very 
nature, does not and can not admit more than a single distinc- 
tion, was there or was there not good faith? Everything depends 
upon the answer to this question. A minor betrayed by a vil- 
lain has imagined that she could legally be married before a 
notary, —an accomplice of her seducer; a stranger deceived by 
skillful machinations has believed that a union celebrated only 
before a priest was civilly legal; shall such unions as these be 
deprived of the protection of the law? Shall these women be 
victims of the fraud which has been practiced upon them? What! 
Shall the law which treats as a legitimate wife a woman who, by 
error of law, has believed herself justified in marrying her 
brother, see only a concubine in this minor so entrapped and this 
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stranger so shockingly deceived? Can equity stoop to such dis- 
tinctions?”’ 

Moreover it has been already remarked that Articles 2C1 and 
202 are taken from the canonical law which preceded the Code, 
On the application of the system under the old law, we read in 
Pothier,! that putative marriages are applicable to all cases where 
thereare shown to have been empéchments dirimants, that is to say, 
obstacles of a character to render a marriage celebrated in spite of 
them void. There can be no doubt that the old law and the 
framers of the code never contemplated the interpretation which 
has been put upon these articles by Demolombe and Zacharie., 
Nevertheless the courts in passing upon this question have been not 
only technical but inconstant. A Court of Colmar? decided that 
these two articles can not be applied when the error was one of 
law and not one of fact. A different opinion was expressed in 
numerous other decisions.’ A decision of Pothier’s* held that 
the dispositions of Articles 201 and 202 can only be applied in 
cases where the marriage was celebrated by law. So also of a 
marriage contracted only before a priest.’ The only times that 
the Cour de Cassation has had to pass upon this point it has 
shown a disposition to take the equitable view thereof; for 
example, it decided on January 15, 1816, and January 16, 
1829, that the system of putative marriages can be applied to a 
marriage contracted in good faith with a person civilly dead so 
as to give it its full legal effect. This decision is a far reaching 
one because it is difficult to conceive a case of a marriage more 
void ab initio than that contracted with a person civilly dead and 
therefore no more existing in the eye of the law than if the man 
were already in his grave. On May 21, 1810, the Cour de 
Cassation also took a broad view of this question; though the 
case at court was not one the decision of which could of itself be 
conclusive either one way or the other. 

It may therefore be fairly stated that in spite of the decisions of 
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certain inferior courts and the conclusions of commentators of such 
high standing as Demolombe, Zacharie and Aubry et Rau, the law 
of France as properly understood applies the benefit of Articles 
201 and 202, to all marriages that have been contracted in 
good faith, however informally, and that in all cases where per- 
sons have been clearly in good faith, the highest court 1s likely 
to do them justice. And this may be stated in spite of the decis- 
ion of Gallois v. Deacon, which degraded to the level of a 
concubine an English woman who had been unfortunate enough 
to marry a Frenchman in ignorance of the French law, although 
by her social position she was entitled to every equity that could 
be invoked in her favor; bastardized her issue and refused to 
allow the claim of either for support against the man who had 
betrayed her. It can not but be regretted that this case was not 
taken up to a higher court, where it would be likely to have 
received a more enlightened attention. 

Before leaving the discussion of this subject it may be well, in 
conclusion, to point out that in view of the excessively unsatis- 
factory character of the law as interpreted by certain courts and 
commentators to-day, and the notorious inconsistency of even 
the Cour de Cassation on all questions upon which the slightest 
doubt can exist, this whole matter is one to which sufficient pub- 
licity can not be given; the evil to which a mistake thereupon 
can give rise being not only grave but irremediable. 

Of some of the Liabilities that Result from Marriage under 
French Law. — In accordance with the general principle adopted 
in this article no reference will be made to that part of the French 
law on this subject, which practically coincides with our own, 
and with what may be termed natural law on this subject. There 
is an article, however, in the chapter which deals with this matter — 
so remarkable in itself and so interesting in view of the important 
decision that has been rendered by an American court thereupon 
that it is worthy of special attention. The articles referred to 
are numbered 206 and 207, and read as follows: ‘* Sons-in-law 
and daughters-in-law shall contribute the necessaries of life to 
their parents-in-law.’’ Article 207. The obligations resulting 
from the above dispositions are reciprocal.’’ In order to 
appreciate how entirely repugnant to Anglo-Saxon institutions 
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these articles are we only have to suppose a case where a wealthy 
English-speaking father has married his daughter to a Frenchman, 
and given her a large dot which has been speedily squandered by 
her husband. We may suppose that in consequence of the dis- 
sipation and ill-treatment of the latter the wife dies, and that 
within a week after the burial of his wife the husband, who is no 
longer bound by any tie to the family upon whom he has brought 
dishonor and unhappiness, institutes an action for support against 
his father-in-law, the amount of which, according to Article 208, 
should be measured by the fortune of him who is bound to con- 
tribute to it. 

The case above cited is entirely a fictitious one so far as the 
aggravating circumstances are concerned, but the charging facts 
are not unlike those of the case of de Brimont v. Penniman. In 
this case the son-in-law obtained judgment against an American 
father-in-law for maintenance in France and asked the Circuit 
Court of the United States to execute the same. The court held 
that the provision of French law under which the judgment in 
France had been obtained was so repugnant to the institutions 
of our country that it refused to enforce the judgment. Anglo- 
Saxon parents, however, must not argue that they are safe from 
the effects of Articles 206 and 207, in consequence of the decis- 
ion of the Circuit Court. Fortunately for the defendant in the 
above action, his property was in America; but if, as is fre- 
quently the case, there is property in France, the French courts 
will undoubtedly execute their judgment thereupon. 

Before leaving this point it may be well to observe that this 
provision, inconsistent as it may be with the habits and customs 
of our own country, forms part of a general system of family 
* relations which will be found to explain in great part many if 
not all the dispositions of the French law, that to English read- 
ers may appear to be a matter of surprise. A fuller develop- 
ment of this thought will better be postponed to the conclusion 
of this article. 

Property ,as affected by Marriage. — Article 1393 provides 
that ‘*in the absence of special stipulations inconsistent with the 
régime de la communauté or any modification thereof, property 
relations are to be regulated by the first part of chapter 2, which 
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constitutes the common law of France.’’ The first part of 
chapter 2 contains the rules relating to community of goods. It 
may therefore be stated in general terms that where there is no 
special contract executed before marriage the parties to a mar- 
riage celebrated in France are deemed married under the system 
of community of goods. The essential features of this system 
are that all the personal property belonging to the parties either 
before or after marriage, and all real estate acquired by them 
subsequent to marriage, belong to a community, the administra- 
tion of which is confided absolutely and unconditionally to the 
husband. The husband, however, can be deprived of the admin- 
istration upon its being proved that he is squandering the prop- 
erty of the community; in that case the common estate will be 
divided into equal portions, one of, which will from that time 
become the exclusive property of the husband and the other the 
exclusive property of the wife, under the régime known as 
separation de biens. 

However admirable this system may be for the lower and mid- 
dle classes, it is evident that this régime is by no means suited to 
secure the property of a wife from the speculations or extrava- 
gance of her husband, and as a matter of fact the system of 
community is little employed by any save the lower classes. It 
frequently happens, however, that foreigners who intermarry with 
French citizens in France are ignorant of this rule and only become 
aware of it after the situation has become irreparable ; for by 
Article 1319, ‘no post-nuptial contract or agreement can effect 
the régime under which the marriage was celebrated. The ques- 
tions of what are to be deemed the property relations of foreign- 
ers who marry in France, is one too complicated to be dealt with 
in this article, and belong rather to a study of international law 
on domicile of marriage, too wide in its scope for study in this 
connection. It may be well to point out, however, that this is a 
matter requiring special attention and that all parties, whether 
only one of them is foreign or even when both are foreign, 
should take precautions to have it clearly written down, either 
by a notarial contract or by a declaration signed before a diplo- 
matic officer, what system of marriage they intend to adopt, — 
that of their nationality or that of their domicile, it being proba- 
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bly the better opinion that in this matter the intention of the 
parties is to control.’ 

Of French Marriage Contracts. —It not unfrequently hap. 
pens that Anglo-Saxon parents, being advised of the presump- 
tion of French law that persons marrying in France are deemed 
to have adopted the system of community, unless they shall have 
expressly adopted some other system or have made a notarial 
contract, select the latter course as a way out of their difficulty, 
and in so selecting find themselves exposed to new traps in con- 
sequence of provisions of the code on the subject of donations 
with which they are not likely to be familiar. 

Although it is generally known that under French law children 
have vested rights in the estates of their parents, the necessary 
consequence of this provision does not seem to have been as 
widely understood. It is clear that if the vested right-of the 
child upon the parent’s estate is to be protected, some limit must 
be put upon the right of a parent to give away his property 
during his life; therefore the same limits are imposed upon the 
parent’s right to dispose of his property by gift as to dispose 
of it by testament. As a marriage contract is essentially a 
donation, the right of a French parent to dispose of his prop- 
erty by marriage contract is, for our purpose, as restricted as by 
ordinary deed of gift. By Article 913, children have a vested 
right in the estate of their parents in the following proportions: 
If there be only one child, to one-half; if there be two children, 
one-third to each; if there be three or more, one-fourth to 
each. In the first case the parent can only dispose of one-half; 
in the second case, of one-third; and in the third case, of one- 
fourth of his estate. 

This provision does not prevent a parent from making a valid 
donation, marriage contract, or will which disposes of more 
than the disposable part of his estate, for the obvious reason 
that there is nothing to indicate at the time the instrument is 
executed what the disposable part of the estate will be when the, 
vested rights of the heirs are determined by the death of the 
parent. There is nothing, therefore, in law which prevents the 
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father of a dozen children from giving by a contract of marriage 
his entire estate to one of them: The act itself is not an illegal 
one, for there is no reason for supposing that the eleven other 
children may pot die before the parent, in which case the con- 
tract will receive its full execution. It is clear that an American 
parent, who is not alive to the provisions of the law in this 
respect, is open to serious misapprehension as to the effect of 
marriage contracts which he may sign ; still more so the English 
parent, who is accustomed to see the entire property go to 
the eldest son. In estimating, therefore, the value of a 
French settlement, it is important to bear in mind the possi- 
bility of its being reduced upon a final distribution of the 
estate. This possibility is measured by the number of children 
actually living, and the likelihood of the birth of new issue 
thereafter. 

The general effect of the study of the French marriage laws 
upon the English-speaking reader, and especially of those points 
where it most differs from our own law, will generally be one of 
surprise, not unmingled with disapproval. Nevertheless, after 
a careful study of the entire system as a whole, although it may 
not commend itself entirely to one of our race, the dispesition 
to disapprove will tend to disappear before a sentiment of satis- 
faction at the harmony of all its parts, and of interest in the 
new theory of family relations which it presents. Not that the 
relation itself is a new one, but that its survival in this genera- 
tion will be new to many readers. If the Roman theory of 
patria potestas, tempered by modern civilization, is to be admitted 
in our age, and if the conservation of the family as the basis 
of social stability be deemed of primary importance ; if, indeed, 
that importance be considered so great as to overshadow the 
benefits to be derived from the early development of a sentiment 
of individual responsibility which appears above all precious to 
the Anglo-Saxon, then the provisions of the French law above 
criticised will not only cease to be obnoxious, but even appear a 
necessary part of a wise dispensation. 

The fundamental differences between our law of marriage and 
that of France are of a twofold character — those that are eth- 
ical and those that are practical. 
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From the ethical point of view, our legislation, which is essen. 
tially a moral one, frowns upon all irregular sexual relations; 
does all that is possible to prevent them, and punishes them in 
their results with an implacability that almost amounts to injus- 
tice. It is this spirit which makes marriage easy without making 
it indissoluble, and while giving to the seducer a locus penitentie 
by allowing him to legitimize his offspring by marriage after 
conception, punishes the innocent offspring born prior to mar- 
riage by inflicting upon 1t the irreparable stain of bastardy. 
Cruel as may be the effect of this provision upon children born 
prior to marriage, it can not be said that we can at this stage of 
our civilization dispense with it, in view of the fact that in Scot- 
land, where legitimation after marriage is allowed, the propor- 
tion of illegitimate children exceeds that on the other side of the 
border, and in France, where a similar law prevails, the number 
of illegitimate children, to judge from the statement of Emile 
de Girardin, himself a bastard, amounts to one-fifth of the 
entire population. 

The presence of so large a number of bastards does not in any 
way seem to disturb the moral equanimity of France. To the 
French law-maker porro unum necessarium — la conservation de 
la famille. That the sanctity of the family tie is preserved at 
the expense of one-fifth of its population, and that society is 
necessarily disorganized by the birth of that fifth, seem to have 
no weight with him. A father who has sown his wild oats and 
left the reaping of them to others, occupying a patriarchial posi- 
tion in a family in which no disproportion of dots is to be 
found; in which every son, after having gone through his period 
of immorality, brings a suitable fortune to the untried affections 
of the woman who has been selected for him; in which every 
daughter is a willing party to the delivery of her person to such 
son of a similar parent as brings a similar fortune under similar 
circumstances; a family, generation after generation, inhabiting 
the same place, worshiping the same traditions, and clinging 
together with a clannishness which results from perfect satisfac- 
tion with the faultlessly balanced alliances that gave rise to it— 


this is the result to which the French system apparently aims 
and tends. 
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It is not fair, however, to the system set forth in the French 
Code, inspired as it was by the genius of the First Napoleon, to 
assume that this tendency of French society is a necessary con- 
sequence from the dispositions of the law; on the contrary it 
appears more probable that these evils, if they exist, result more 
from the manners and morals of the people than from the pro- 
visions of the law itself. 

The practical differences between our legislation and that of 
France result from the general disposition of the Anglo-Saxon 
to make his way in the world in whatever line his individual 
characteristics push him as contrasted with that of the French- 
man to remain in the groove that his ancestors have marked 
out for him. In the one case the line tends to be one of pro- 
gress, beginning often without any parental assistance whatever, 
and ending generally in prosperity; in the other case it resem- 
bles more nearly a circle, starting in life under conditions of 
practically assured success, beginning at the same point where 
the father began and ending at the same point where the father 
ended. The enterprise which makes of the Anglo-Saxon the 
colonist of the world is the necessary result of the one; the 
stay-at-home spirit of the Frenchman is no less necessarily the 
consequence of the other. 

With these two fundamental differences, ethical and practical 
in the mind, it is easy to understand the reasons why the two 
systems of legislation on marriage differ: on the one hand we 
see the father endowed with a patria potestas derived from that 
of the Roman law, which gives him the right to appeal to the 
police whenever his authority does not meet with the obedience 
of his children, and to have them imprisoned, for a period of 
one month up to the age of sixteen and of six months up to 
the age of twenty-one years; as an offset against this potestas, 
the child is given a vested right in the estate of his parent, as 
already shown; and the parent, not having the free disposition 
of his property and being bound to support the issue of his chil- 
dren, is conceded‘the right which, under the circumstances, 
undoubtedly belongs to him, of controlling the conduct of his 
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children with regard to marriage, so as to prevent his being 
himself dragged down to poverty by alliances that are likely 
to prove more fruitful in issue than in the means of sup- 
port. On the other hand, we see in Anglo-Saxon countries 
the parent invested with only such power as he can by his 
own personality enforce; not being possessed of arbitrary 
power, he is left the absolute disposition of his prop- 
erty ; nor does the obligation to support his issue go further 
than public policy demands in obliging him to prevent their 
being a burden on the parish. It seems to result from the above 
comparison that the fundamental questions at issue between the 
two systems is whether or not the patria potestas should be pro- 
tected by legal enactment irrespective of the consequences to 
which this legal enactment must give rise. If the French system 
is an evil one, the patria potestas is the root of that evil; if it is 
a good one, all its benefits result from that very source. What 
the verdict will be, as between the two systems, must depend, in 
great part, upon education —in great part upon race. Whatever 
it be, one point of interest, surpassing all the others, suggests 
itself from a study of the two systems, and this is, that a com- 
parison of them affords an admirable opportunity of deciding 
between the results of a system of legislation which is founded 
upon natural law and the results of a system which is founded 
upon artificial law. Freedom is the genius of the one; sub- 
jection the blot on the other; in the one case the individual is 
master of his own fortunes, in the other they are disposed 
of for him by an arbitrary law. In the one the father is 
allowed in his family only the authority he can command; that 
authority is subventioned by his absolute right to dispose of his 
property away from his children, but is left unpropped by fear 
of the police or danger of prison; in the other the father’s 
authority is enforced by all the power of law ; if unable to con- 
trol his children, a parent may invite the courts to invade his 
own hearth, and may confide to them the correction by personal 
confinement of which he is himself incapable. But as a balance 
to this unnatural power the child is given a vested right in his 
father’s estate which is at once a weapon given to disobedience 
and a temptation offered to fraud ; for it is a delusion to suppose 
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that a parent can not find the means of despoiling a child whose 


_ ingratitude has broken the natural bonds that should unite them ; 


in spite of the complicated provisions of the code on the limits 
within which a parent may dispose of his property by will or 
donation —provisions that constitute the most intricate and diffi- 
cult part of an otherwise simple system of laws—the parent 
has only to convert his fortune into money or securities payable 
to bearer, and hand it in this shape to whomsoever he will, in 
order to nullify all the results to attain which the codifiers have 
sacrificed the simplicity of their code, and leave no trace whereby 
the disinherited child can recover that which the law willed that 
he should have. In the one case then Nature is allowed to work 
out its own results in compliance with her own laws ; in the other, 
Law, at a great sacrifice of simplicity, has endeavored to sub- 
stitute for the natural an artificial rule, and with all its system of 
checks and counter-checks has left the relations of parent and 
child more complicated, but no less unsolved. From this point 
of view, this subject is, perhaps, worthy of a more detailed 
study than can be attempted within the narrow limits of a mag- 
azine article. And yet if no conclusion has been absolutely 
arrived at from the reading of the preceding pages, they have 
been written in the hope that they suggest a result, though, 
possibly do not conclude one. 

The above short study of the French Code can not be brought 
to an end without an observation on the subject of codification 
generally, which it suggests. The theory upon which the French 
marriage law is based may not be in harmony with the Anglo- 
Saxon character; it may even be decided to be fundamentally a 
bad one; but the very fact of codification has made of it a har- 
monious whole, which, as a mere piece of compilation, is almost 
perfect. The evils of the system must not be made part of the 
question of codification. If the advantages of the French Code 
were in question the sections that relate to marriage and dona- 
tions are the last which should be cited; for here, contrary to its 
general plan, the code has complicated a question which is in 
itself a simple one. ‘The true test of the French Code is to be 
found in the manner in which it handles a subject that is essen- 
tially and necessarily complicated. Let a conveyancer turn from 
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his life-study of our system of mortgages to Articles 2114 to 
2195, all of them short — seldom exceeding a few lines each, if _ 
he wants to know with what magic complications disappear be- 
fore an able codifier. But the work must be done well. The 
evils that have resulted from the hasty adoption of a bad Code of 
Procedure in New York are a disgrace to our Legislature and not 
a reason against codification. So long as the French Code Civil 
exists, all arguments against codification will be answered ; how 
small are the chances of its ceasing to exist may be measured by 
the fact that it is slowly being adopted by every Latin country 
in the world. This is no reason why it should be adopted by us. 
On the contrary it is probably in its present form entirely unsuited 
tous. But to say that codification is peculiar to the genuine 
Latin race and inconsistent with that of the Anglo-Saxon, is to 
cast a slur upon our powers of language against which every 
Anglo-Saxon should protest ; for, after all, codification is nothing 
more, and should be nothing less, than the best possible expres- 
sion of our laws. 

Epmonp KELty. 


13 Rue AUBER, 
PaRIs, FRANCE. 
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I. «*For various reasons, the record of the acts passed and 
the cases decided in the United States is entitled to the first place 
in a history of the modern law and practice of extradition. At 
the formation of the Union, the question of the rendition of 
criminals who fled from one State to another to escape the ven- 
geance of the laws they had transgressed, was one of the diffi- 
culties with which the founders of the great republic had to deal. 
The proximity of Canada, and the length of boundary line, 
which made the flight of the criminal so difficult to intercept, 
soon raised the question from one of local administration to one 
of national policy.’’! 

Not long after it had established interstate extradition as a 
part of the organic law,? which was but continuing in the course 
clearly defined in the earlier effort for union,® the United States 
entered into its first stipulation respecting ¢nternational extra- 
dition. This, was in 1794,and with Great Britain.‘ The two 
countries had but recently been waging bitter and determined 
war against each other, but their leading statesmen saw, even at 
this early day, the mutual advantage of some system of extra- 
dition. 

The stipulation for the rendition of fugitives from justice in 
the treaty of 1794 was very simple and very brief. It included 
but two crimes, viz. : (1) murder; (2) forgery, and expired by its 
own limitation in 1806. On account of the hostile feeling which 
had again arisen between the two countries, and which culmi- 
nated in the war of 1812, the subject of extradition remained in 
abeyance for a long time. From 1806 to 1842 the United States 
had no treaty of extradition or agreement of like nature with 


1 Clarke on Extradition (2d ed.), 28. ‘Rev. Stats. U. S., Public Treaties, 
21787, U.S. Constitution, Art. IV., 2. ° 269, Art. XXVIT 
31777, Articles of Confederation, Art. 


962 THE NEW BRITISH-AMERICAN EXTRADITION TREATY. 


any other power. Nor had Great Britain during the same 
period any such treaty or agreement. In 1842 the ** Ashburton” 
treaty’ was concluded between the two countries. There has 
been none respecting extradition entered into between them 
since. This treaty, besides containing stipulations relative to 
certain boundaries and the suppression of the slave trade, pro- 
vided ** for the giving up of criminals fugitive from justice, in 
certain cases.’’ The cases were those of persons ‘* charged with 
the crime of’? (1) murder; (2) assault with intent to commit 
murder; (3) piracy; (4) arson; (5) robbery; (6) forgery, 
or (7) utterance of forged paper. 

The number of extradition offenses had been increased from 
two to seven, and the phrase ‘ shall seek an asylum,”’ in the 
treaty of 1794, had been amended by the addition of the words 
or shall be found.”’ 

The advance was marked and important, but there was no 
valid reason why a greater advance was not made, unless the fact 
that at the time the parties would not agree to it, be so con- 
sidered. President Tyler, in submitting this treaty to the Senate 
for its advice and consent, used the following language respect- 
ing the clause relating to extradition:? ‘* The article on the 
subject in the proposed treaty is carefully confined to such 
offenses as all mankind agree to regard as heinous and de- 
structive to the security of life and property. In this careful 
and specific enumeration of crimes, the object has been to exclude 
all political offenses or criminal charges arising from wars or 
intestine commotions.”’ 

The making of the treaty itself and the enlargement of the 
scope of extradition by materially extending the list of extradi- 
tion crimes and by embracing a larger class of fugitives, as 
above indicated, unquestionably merited commendation. I am 
unable, however, to find just cause for the felicitation in which 
the President seems to have indulged respecting the great care 
taken to exclude offenses having a political tincture. I can 
hardly believe that so great a statesman and able a lawyer as 


1 Rev. Stats. U. S., Public Treaties, 2 Art. X. 
816, Art. X. 
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Mr. Webster could have failed to see that there were omitted 
from the list of crimes, several well known, generally consid- 
ered heinous, and not infrequently perpetrated offenses, much 
less capable of being fraudulently used as means to reach polit- 
ical offenders than any of the first five crimes mentioned in the 
Ashburton Treaty. Certainly, a politically criminal charge could 
be more easily concealed under an accusation of murder, piracy, 
arson, or robbery, than under one of rape, burglary, larceny, 
embezzlement, child-stealing, counterfeiting, or obtaining prop- 
erty by means of false pretenses. It would, indeed, be a most 
extraordinary political crime that could be hidden under a charge 
of any of the last named offenses. On the other hand, it would 
be difficult to imagine a political disturbance, accompanied with 
insurrection, rebellion, or other warlike movement, which would 
not readily enable the government to charge part or all of the 
leaders, and, perhaps, many of the followers, with murder, 
piracy, arson, or robbery. Homicide, the capture or destruc- 
tion of vessels on the high seas, firing buildings, and the forci- 
ble taking of public funds, are acts which could be committed 
under the authority and commission of a mere belligerent, and 
could be defended as levying war, yet, the actors could, under 
the local law; be indicted for murder, piracy, arson, or robbery, 
according to circumstances, and their extradition therefor 
demanded. This was, to some extent, illustrated during the 
civil war by the events of the capture of the steamer Philo Par- 
sons, on Lake Erie, and the raid into Vermont at St. Albans. 
It is hardly conceivable that belligerent rights or other political 
matters could be involved in a case of rape, or in one of burg- 
lary, larceny, embezzlement, child-stealing, counterfeiting (a 
sort of forgery), false pretenses, or polygamy. Besides failing 
to embrace many crimes then and long before deemed serious, 
the stipulation for extradition in the treaty of 1842, is very 
crude, and leaves almost all matters likely to arise thereunder to 
be determined by inference or construction. If political offenses, 
or crimes involving political acts, are excluded from its oper- 
ation, it must be upon the theory that an extradited criminal can 
be tried only for the crime upon which the extradition proceed- 
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ing was based, yet the doctrine that a person surrendered under 
this treaty could be tried only for the crime charged in the 
extradition proceeding, has been both affirmed and denied in 
the United States. While to some, the claim that, under this 
treaty, a fugitive could be deprived of his right of asylum for 
one cause and could then be tried for an offense for which he 
could not have been extradited at all, may appear monstrous 
(and it so appears to the writer), it has had support from as 
respectable courts as there are in the United States. On the 
other hand, iu England, such claim has been strenuously denied, 
There is nothing expressed in the treaty which will ‘secure an 
extradited person against trials for political crimes, or for acts 
not charged in the extradition proceedings, or for non-extradi- 
tion offenses. And, it has been decided, that even if the sur- 
rendered fugitive ought not to be tried for an offense for which 
his surrender was not demanded, or for a non-extradition 
offense, he had no personal right of objection to such proceed- 
ing. No provision is made against using the extradition process 
to bring a debtor or mere tort-feasor within the reach of civil 
process. The right to regain his asylum is not secured to the 
fugitive in case of his discharge or acquittal. Nothing is stated 
respecting accessories or accomplices; the effect of any statute 
of limitations ; simultaneous demands by two or more powers; 
the fugitive being under local complaint or indictment at the 
time of demand ; the transfer with the criminal of everything 
material as evidence ; and preliminary arrest in cases not admit- 
ting of delay. It is ‘‘ agreed that the United States and Her 
Britannic Majesty shall, upon mutual requisitions, by them or 
their ministers, officers, or authorities respectively made, deliver 
up to justice all persons, who being charged with the crime of,”’ 
etc., etc., etc., ‘* shall seek,’’ etc., etc. It is left to the construc- 
tion, executive, legislative, or judicial, according to circumstances, 
of each power to determine for itself the particular officers of the 
other whose requisition they will respect. By 33 and 34 Vict. 
ch. 52, sects. 7, 27, and 36 and 37 Vict. ch. 60, sect. 7, Great 
Britain attempted to construe this treaty. The State Depart- 
ment at Washington (Secretary Fish), denied, in the course of 
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the proceedings in the Winslow Case,’ that Great Britain had 
any power to import into the treaty of 1842 anything by legis- 
lation or by any other method than that of convention between 
the two countries. But of this in another connection. The 
question has been raised in a case under the convention between 
Great Britain and France whether the words ‘‘ charged with,”’ 
would include persons ‘‘ convicted of’’ an extradition offense.? 
The opinion seems to have obtained, to some extent, at least, 
in England, that a convicted person could not be extradited 
under the British treaties with France and the United States.* 
The same question has been mooted in the United States, 
though I am not aware that its discussion ever assumed any par- 
ticular shape. 

From the foregoing it sufficiently appears that the relations 
established in 1842 between Great Britain and the United States 
respecting the rendition of fugitive criminals were very imper- 
fect. Those relations remain to this day unchanged and unim- 
proved. Crude and indefinite, they have awkwardly served their 
purpose through the general disposition of both countries to deal 
fairly with each other. 

Possibly the statement that the extradition relations between 
the two countries remain unchanged will admit of qualification. 
That they have not been improved is undeniable. 

The Ashburton treaty was concluded in 1842. Besides the 
defects above noted and other obscurities, the particular officers, 
agents, and procedure necessary to put the treaty into effective 
operation were illy or not at all defined. Legislation by both 
Parliament and Congress was necessary. In the United States 
this, it seems, was not immediately observed. The extradition 
treaty between France and the United States was concluded in 
1843. In 1847, the case of Nicholas Lucien Metzger, who was 
charged with forgery, arose under this treaty. He was brought by 
writ of habeas corpus before Judge Edmunds, of New York, who 
decided that in the absence of legislative enactment, neither the 


1U. S. Foreign Relations 1876, pp. 2 Case of Dubois, alias Coppin, Clarke 
204-309. on Extradition, p. 140. 
5 Clarke on Extradition, p. 139. 
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executive nor the judicial power had any authority to act upon the 
treaty with France. Metzger was accordingly discharged. Sub- 
sequently —August 12, 1848— Congress passed an act relative 
to extradition, entitled, ‘‘An Act for giving effect to certain 
treaty stipulations between this and foreign governments for 
the apprehension and delivering up of certain offenders.’! 
This is the legislation pursuant to which fugitives from justice 
are still rendered. After the Ashburton treaty was concluded, 
Parliament passed ‘*An Act for giving effect to a treaty between 
Her Majesty and the United States of America for the apprehen- 
sion of certain offenders;’’? also ‘An Act for facilitating exe- 
cution of the treaties with France and the United States of 
America for the apprehension of certain offenders ;’’*® also 
‘An Act for the amendment of ‘the law relating to treaties of 
extradition.’’* Pursuant to the provisions of these acts, which® 
were passed in furtherance of the execution of the treaty of 1842, 
and of that between Great Britain and France, concluded in 1843, 
criminals fugitive from the United States were extradited from 
the United Kingdom until 1870, when Parliament passed * An 
Act for amending the law relating to the extradition of crim- 
inals,’’* whereby the statut 36 & 7 Vict., chs. 75 and 76,8 & 
9 Vict., ch. 120, and 29 & 30 Vict., ch. 121, were expressly 
repealed and the stipulatior ; relative to extradition between 
Great Britain and the United States, and between Great Britain 
and France were rendered incapable of execution in England and 
other portions of the British empire, except according to the 
terms of the Extradition Acts of 1870 and 1873. 

By these statutes it is attempted by Great Britain to subject 
all its extradition treaties and proceedings to one fixed legislative 
system. As, according to the British theory, th¢ treaty-nego- 
tiating power can make such stipulations only as are authorized 
by Parliament, conventions of extradition concluded with Great 
Britain must conform to the measure of power conferred by the 


1U. 58. Rev. Stat. 1021. 6 88 & 34 Viet., ch, 52, which was 
26 &7 Vict., ch. 76. amended in 1873 by 86 & 87 Vict., ch. 
5 6 & 9 Vict., ch. 120. 60, together known as the Extradition 
4 29 & 30 Vict., ch. 121. Act, 1870 and 1873, 

5 With 6 &7 Vict., ch. 75. 
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Extradition Acts, unless there be found some special ground of 
exemption. Treaties made or negotiated subsequent to the 
passage of the acts would seem to have no such ground of 
exemption unless specially provided. Treaties made prior to the 
passage of the acts, while they may be affected in their operation, 
execution or continuance by this legislation, certainly can have 
nothing added, substracted or modified to any material extent 
without the consent of the other parties thereto, given in an 
appropriate and legal manner. For example, the President of 
the United States can not lawfully assent to a legislative modifi- 
cation of the Ashburton Treaty by Great Britain. Such modifi- 
cation can only be had by further convention, to which the Senate 
have advised and consented. An attempted legislative modifica- 
tion of a treaty may, however, effect an abrogation of it. 
Treaties which are executory in character usually, perhaps always, 
depend for their continuance upon the option or convenience of 
the parties thereto. This is necessarily the case with an extra- 
dition treaty, wherein there is generally to be found a stipulation 
for notice of its termination by either party. A nation may, 
therefore, by virtue of its external sovereignty and internal con- 
trol over its officers and agents, so legislate or conduct its affairs 
as to materially impede or wholly prevent the operation of an 
executory convention. When this is the condition of things there 
is nothing to do but to consider the treaty at an end, temporarily 
or permanently, according to circumstances. Great Britain 
repealed all its legislation for the execution and enforcement of 
the extradition provisions of the treaty of 1842. The Extradition 
Act of 1870 (by which this repeal was effected), with the amend- 
atory Extradition Act of 1873, imposes upon the execution of 
all British treaties of extradition conditions and limitations which 
the American government has peremptorily and finally refused 
to recognize as in any manner applicable to the Ashburton treaty.! 

This position of the United States would seem to be quite cor- 
rect. But to state this does not determine the question, whether 
the action of Parliament above described may not have put it out 
of the power of the executive authorities of the United Kingdom 


1 Winslow's Case, U. 8S. Foreign Relations (1876), 204 et. seg. 
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to legally comply with the stipulations of the treaty of 1842, I¢ 
such is the case, its operation, being unreciprocal, should cease, 
In consequence of the course pursued by Lord Derby in the 
Winslow Case (which course seems to have been fully justified 
by the Extradition Acts of 1870 and 1873), President Grant, 
following the course to its logical conclusion by treating the 
extradition stipulation as practically inoperative, announced that 
the United States would thereafter wholly refrain from asking 
the rendition of fugitive criminals from British jurisdiction, 
Upon this, the British government, without apparently changing 
or modifying its views in regard to the legal effect of the Extra- 
dition Acts, simply ceased to insist upon such views, and since then, 
fugitives have been surrendered as before the passage of the acts, 
Upon what theory Ido not know. In Ex parte Bouvier,! a case which 
arose in England in 1872 under the Anglo-French treaty of 1843, 
the question of the effect of the repeal of the acts relative to the 
American and French treaties was suggested, and all the judges 
(Cockburn, C.J., Blackburn, J., and Mellor, J.) expresseda strong 
opinion that it was desirable to set the question at rest by further 
legislation. The French witness in the case having testified, 
without contradiction, that by the law and practice in France an 
extradited person could be tried only for the crime on which the 
extradition proceeding was grounded, the case conformed to the 
conditions of the Extradition Act of 1870 and the prisoner was 
delivered to the French government. As a matter of fact, how- 
ever, the testimony of the witness was incorrect, the law and 
practice in France being that having the fugitive within French 
jurisdiction he could be lawfully tried for any offense, and that 
whether he could be so tried was not an affair of the accused, 
but was wholly a political matter to be determined by the exec- 
utive branch of the government. 

Such has been the course and such is the status of extradition 
as between the United Kingdom and the United States. Not- 
withstanding their common inheritance of language, traditions, 
customs, and constitutional guaranties, with similar laws and 
methods of procedure, the extradition relations between these 


1 27 L. T. (x. 8.) 844. 
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two countries are, as will presently appear, farther from satis- 
factory than are those between either of them and any other 
power except possibly those of both with France. If the his- 
tory of extradition in the United States was confined to the 
treaty of 1842 and the events connected therewith, the record 
would little deserve the encomium of the learned author whose 
language is quoted above. 

II. Since 1842 the United States has steadily and successfully 
pursued the negotiating of extradition treaties. In 1882 its 
forty-first in number was concluded. Unlike the method adopted 
by Great Britain which, by reason of the Extradition Acts of 
1870 and 1873, has been somewhat unelastic, that of the United 
States has been to negotiate with each nation as liberal a treaty 
as at the time was obtainable and seemed expedient. Its efforts 
in this behalf have in general resulted in greatly extending the 
list of extradition crimes and in more clearly defining the princi- 
ples of extradition. 

Conventions have been concluded with the following countries, 
viz.: France, Nov. 9, 1843, Feb. 24, 1845; Feb. 10, 1858; 
Hawaiian Islands, Dec. 20, 1849; Swiss Confederation, Nov. 25, 
1850; Prussia and other German States, June 16, 1852; Nov. 
16, 1852; Bremen, Sept. 16, 1853; Bavaria, Sept. 12, 1853; 
Wuertemburg, Oct. 13, 1853; July 27, 1868; Mecklenburg- 
Schwerin, Nov. 26, 1853; Mecklenburg-Strelitz, Dec. 2, 1853; 
Oldenburg, Dec. 30, 1853; Schaumburg-Lippe, June 7, 1854; 
Hanover, Jan. 18, 1855; Two Sicilies, Oct. 1, 1855; Austria, 
July 3, 1856; Baden, Jan. 30, 1857; Sweden and Norway, 
March 21, 1860; Venezuela, Aug. 27, 1860; Mexico, Dec. 11, 
1861; Hayti, Nov. 3, 1864; Dominican Republic, Feb. 8, 1867; 
North German Confederation, Feb. 22, 1868; Italy, March 23, 
1868; Jan. 21, 1869; Republic of Salvador, March 23, 1870; 
May 12, 1873; Nicaragua, June 25, 1870; Peru, Sept. 12, 1870; 
Orange Free State, Dec. 22, 1871; Ecuador, June 28, 1872; 
Belgium, March 19, 1874; June 13, 1882; Ottoman Empire, 
Aug. 11, 1874; Spain, June 5, 1877; Aug. 7, 1882; Nether- 
lands, May 22, 1882. 

By these treaties the list of extradition offenses has been 
enlarged so as to embrace ¢wenty-seven crimes in addition to the 
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seven included in the treaty of 1842. In all thirty-four distinet 
offenses. These additional crimes, the States in the treaties with 
which the crimes first appear, and the time of such appearance, 
are as follows, viz.: attempt to commit murder, rape, embezzle- 
ment by public officers, France, 1843; burglary, France, 1845; 
embezzlement of public moneys, Prussia, 1845 ; counterfeiting, 
embezzlement by persons hired or salaried, France, 1858; mu- 
tiny, Norway and Sweden, 1860; mutilation, kidnaping, intro- 
ducing or making instruments for counterfeiting, larceny, Mexico, 
1861; fraudulent bankruptcy, fraudulent barratry, severe 
injuries intentionally caused on railroads, to telegraph lines or 
to persons by means of explosions of mines or steam boilers, 
Peru, 1870; breaking and entering the offices of the government 
and public authorities or the offices of banks, banking-houses, 
savings-banks, trust companies or insurance companies with 
intent to commit felony therein, Spain, 1877; abortion, bigamy, 
attempt to commit rape, willful and unlawful destruction or 
obstruction of railroads endangering human life, receiving prop- 
erty obtained by the commission of a treaty offense, attempt 
to commit an extradition offense, Belgium, 1882; destruction or 
loss of vessel caused intentionally by any person on board on 
the high seas, conspiracy and attempt to cause the destruction or 
loss of vessel by any person on board on the high seas, obtain- 
ing property by false pretenses or threats of injury, purchasing 
property knowing the same to have been obtained by false pre- 
tenses or threats of injury, slave trade according to the laws of 
both countries, Spain, 1882. 

The enumeration of these treaties and of the crimes included 
therein, sufficiently verifies one part of the statement above 
made concerning the liberal and advanced policy of the United 
States respecting the subject of extradition. Some of the 
criminal acts embraced by the provisions of these conventions 
are quite peculiarly expressed, but this arises mainly from the 
fact that the laws of the contracting parties do not exactly 
correspond. In Great Britain and the United States acts that 
are at all likely to be made extradition offenses are similarly 
described, often having, as in the case of common law crimes, the 
same designation. In a convention between these powers there 
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should, therefore, be little difficulty in defining crimes in simple 
and exact terms. 

The British Extradition Acts of 1870 and 1873 defines, among 
other things, the offenses which shall be included in extradition 
conventions. They are as follows, viz. : murder and attempt 
and conspiracy to murder, manslaughter, counterfeiting and alter- 
ing money and uttering counterfeit or altered money, forgery, 
counterfeiting and altering and uttering what is forged or counter- 
feited or altered, embezzlement and larceny, obtaining money or 
goods by false pretenses, crimes by bankrupts against bank- . 
ruptcy law, fraud by a bailee, bank agent, factor, trustee, or 
director or member or public officer of any company made 
criminal by any act for the time being in force ; rape, abduction, 
child stealing, burglary, and house-breaking, arson, robbery with 
violence, threats by letter or otherwise with intent to extort, 
piracy by law of nations, sinking or destroying a vessel at sea or 
attempting or conspiring to do so, assaults on board a ship on 
the high seas with intent to destroy life or to do grievous bodily 
harm, revolt or conspiracy to revolt by two or more persons on 
board a ship on the high seas against the authority of the 
master, kidnaping and false imprisonment, perjury and subor- 
nation, whether under the common or statute law, and a number 
of indictable statutory offenses described generally by reference 
to the statutes relating to them. : 

It will thus be seen that Great Britain has greatly enlarged the 
possible (in most actual cases the real) scope of its extradition 
treaties; that the list of extradition crimes is substantially as 
extended as is that of the United States, and that there are 
criminal acts included in the former that could be well added to 
the latter. An improved list might be easily devised by com- 
bining those of both powers, making some changes of expression, 
adding a few offenses, such as assaults with deadly weapons, the 
burning or firing of buildings not constituting arson, unlawfully 
disinterring human dead bodies, and possibly a few other crimes, 
and eliminating those not common to both countries or to two or 
more States or provinces of both. Of course, a treaty contain- 
ing any provision not authorized by the Extradition Acts of 1870 
and 1873, would require for its validity the special sanction of 
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Parliament, which should be sought, and, if possible, obtained, 
There is no doubt, however, that a convention drafted in accord. 
ance with the British Extradition Acts would be far superior to 
the treaty of 1842 and would be in itself a most excellent 
instrument. 

Through its extradition treaties the United States has in express 
terms established or recognized the following principles of extra- 
dition: — 

(a.) The extradition crime should be one of a felonious or sim- 
ilar nature according to the laws of both contracting parties, 
though not necessarily of the highest grade. 

(b.) The evidence of criminality necessary in an extradition 
proceeding, must be such, as according to the law of the place 
where the fugitive is found, would justify his apprehension and 
commitment, if the act charged had been there committed. 

(c.) Political offenses, and acts connected therewith, can not be 
made ground of extradition. 

(d.) Extradition treaties should be of prospective operation. 

(e.) An extradited person shall be tried only for the crime on 
which the extradition proceeding was based. 

(f.) The running of the statute of limitations of the place 
where the offense charged was committed, shall be a bar to extra- 
dition. 

(g-) If two or more requisitions for a fugitive be made simul- 
taneously, priority in time shall determine the preference. 

(h.) Proceedings pending against the fugitive in the place 
where he is found shall be first determined. 

(i.) Expenses of extradition shall be borne by the demandant. 

(j.) Material evidence found with the accused shall be deliv- 
ered up with him, regard being had to rights of third parties. 

(k.) Preliminary arrest and detention may be provided for 
cases not admitting of delay. 

Nearly all (especially the more important ) of these principles 
have been recognized or insisted upon by Great Britain by treaty, 
or in the Extradition Acts of 1870 and 1873. They should be 
expressed in every extradition treaty in plain, unambiguous lan- 
guage. There could, I may say should, justly be added to the 
above, the following, which, I believe, have not yet been 
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embodied in any convention, though some of them have been 
judicially considered. 

(1.) Extradited persons shall have same immunity from arrest 
or imprisonment on civil process as from trial for non-extradi- 
tion offenses. 

(m.) Such person shall have the personal right of objection 
that the proceeding, or any part of the same, subsequent to sur- 
render, is contrary to the provisions of the convention under 
which the surrender was made, or to the purposes thereof, or of 
such surrender. 

(n.) He shall have a reasonable opportunity (preferably a 
fixed time) to regain asylum after proceedings against him shall 
have been determined by acquittal or other discharge from impris- 
onment. 

(o.) Any number of causes of extradition may be charged and 
considered in the same or concurrent proceedings. 

(p.) Extradited fugitives may be returned for the purpose of 
prosecuting further proceedings for extradition. . 

The above explain their own purposes and no argument is 
necessary to demonstrate their propriety and utility. 

Of the extradition treaties of both Great Britain and the 
United States, some contain a stipulation that neither contracting 
party shall be required to deliver up its own subjects or citizens, 
while others contain no such limitation. The history of extradi- 
tion shows that this stipulation has not been demanded by Great 
Britain or the United States. There is no relation between it and 
any crime or class of crimes, as it may be found in treaties having 
substantially the same list of offenses as others from which it is 
omitted. Nor doesthere seem to be any connection between it and 
the judicial methods of any country ; for, though it may be included 
in treaties with countries whose judicial systems are unlike that of 
Great Britain or the United States, it is excluded from conventions 
with States wherein the common law of England and the United 
States and the guaranties of personal liberty secured thereby, 
are wholly unknown. The only expressed cause to which the 
presence of this stipulation in an extradition treaty can be ascribed, 
is that mentioned in the conventions of the United States with 
Prussia, Hanover, Baden, and perhaps others, viz., that the 
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constitution and laws of those States forbid the rendition of their 
own subjects. There is no good reason for this limitation in a 
treaty between the United States and Great Britain. Their many 
points of similarity above noted, their intimate relations through 
active commercial intercourse and territorial contiguity, and the 
equal security to the accused, in both countries, of an impartial 
judicial proceeding conducted according to the same legal and 
constitutional principles render a stipulation of this sort in an 
Anglo-American extradition treaty inappropriate and ill-advised. 
Let us hope that the extradition relations between Great Britain 
and the United States may be subjected to a thorough revision 
at an early day and that the new convention may be the logical 
continuation of the course extradition has taken in both coun- 
tries. This may possibly be an opportunity to manifest a spirit 
which shall some day bring the civilized nations of the earth into 
a general system of international extradition. 
Epwin F. Conety, 


Derroit, MIcH. 
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THE RIGHTS AND DUTIES OF CORPORATIONS IN 
DEALING WITH STOCK HELD IN A FIDUCIARY 
CAPACITY. 


This is a question of daily occurrence in the business of cor- 
porations; and if we consider the immense amount of property 
invested in stocks, it need hardly be said that it is of the great- 
est practical importance that the rules which govern their trans- 
fer should be definite and intelligible. It is a question which 
often causes perplexity to the careful transfer agent, who realizes 
his position as guardian of the real owner’s rights. To demand 
excessive guarantees of good faith is to cause unnecessary annoy- 
ance and delay to the fiduciary, to intimate needlessly a suspicion 
of fraud, and, very likely, to alienate a valuable customer. To 
ask too little, on the other hand, is to expose his corporation to 
the risk of liability, if loss should occur to the beneficial owner 
of the property. 

Stock certificates, as a rule, contain a provision that the shares 
shall only be transferable on the books of the corporation, the 
certificate being surrendered and a new one issued to the trans- 
feree. The corporation is thereby made the custodian of the 
real owner’s title, and is bound to exercise due care in the preser- 
vation of that title.1* In practice, however, ‘* due care’’ is 
variously interpreted, according to the carelessness or caution of 
the transfer agent. My attention was first called to this subject 
some years ago by being asked by a cautious bank cashier whether 
there were not some definite rules which a corporation could 
follow and be safe. The object of this paper, therefore, is to 
deduce from the authorities some guiding principles concerning 
the interpretation of the words ‘‘due care,’’ in dealing with 
each class of fiduciaries. 


Rev, Stat. U. S, sect. 5139 (concern- Farmers’ & Mechanics’ Bank, 52 Pa. St. 
ing National Banks) Lowry v.Commercial 2382. 
& Farmers Pank, Taney, 310; Bayardv. 
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The subject commonly comes up in one of two phases. Either 
there is presented to the corporation a certificate of its own 
stock, with the request that it be transferred to a third person; 
or acertificate of stock of another corporation is offered as col- 
lateral security, on an application fora loan. Asthese two cases 
are governed by precisely the same principles and authorities, 
they need not be separately considered. 

Fiduciaries may be divided into the following classes: admin- 
istrators, executors, assignees, guardians, and trustees. And 
first of the case of administrators. 


I. Administrators. — But little difficulty is here presented, 
An administrator is an officer appointed by the Probate Court, 
and it is his duty to dispose of the personal property of the 
intestate, to pay his debts and funeral expenses, and to make 
distribution among the next of kin. ‘A sale and transfer of 
stocks is therefore in the line of his duties. There is no cestui 
que trust having a right to interfere and prevent a transfer, 
His letters of administration are always sufficient evidence of 
authority.’’? 


II. Executors. —In the case of executors a similar general 
rule applies. Their primary duty is administration, and may, 
therefore, include a sale and transfer of stocks. It follows that 
all that a corporation need ordinarily demand of them is the 
presentation of letters testamentary. ‘So far the law is un- 
doubted.’’ ? 

It is true that the executor’s powers may be materially modi- 
fied, as between himself and the parties beneficially interested, 
by the provisions of the will. And knowledge of the contents 
of that document on the part of the corporation is presumed by 
law from their knowledge of the fact that there is an executor 
(which fact appears on the face of the certificate ).’ 


1 Bayard v. Farmers & Mechanics’ cial & Farmers’ Bank, Taney, 333 & 882, 
Bank, 52 Pa. St. 235 (per Strong, J.); (per Taney, C. J.); Field v. Schieffelin, 
Field v. Schieffelin, 7 Johns. Ch. 155. 7 Johns. Ch. 160. 

2 Bayard v. Farmers & Mechanics’ 3 Lowry v. Commercial & Farmers’ 
Bank, 52 Pa. St. 285; Lowryv.Commer- Bank, Taney, 831. 
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Yet it is not necessary, in general, for the transfer agent to 
ask to see a copy of the will. For, notwithstanding any dispo- 
sition the testator may have made of the property, the executor 
has still the right to sell it, if necessary, in order to pay the debts 
of the deceased. And the corporation, though knowing, actually 
or by implication of law, the contents of the will, can not tell 
but that the sale is necessary for the payment of debts. Its only 
source of information on this point is the executor —the very 
person who proposes to make the transfer.’ 

The general rule in regard to executors is subject to an impor- 
tant modification. Where there are circumstances within the 
knowledge of the corporation which make it improbable that the 
right to sell for the payment of debts any longer exists — for 
example, where the period fixed by statute for settling up a testa- 
tor’s estate has elapsed, and the fiduciary, though still nominally 
an executor, is really acting under the more strictly defined 
powers of a trustee under the will— in such case, it is the duty 
of the transfer agent to read the will and to act in accordance 
with its provisions.” 


Ill. Assignees.—The appointment and the duties of an 
assignee are regulated, in the absence of Federal legislation, by 
the statutes of the different States. They are, however, sub- 
stantially the same everywhere. All the property of the insol- 
vent is transferred, or ordered to be transferred, to the assignee 
by the magistrate. He thus becomes practically the owner of 
the property for the time being; it is his right and his duty to 
collect it and reduce it to money. A corporation, therefore, 
should permit a transfer of stock upon being shown the instru- 
ment of assignment under the seal of the court. 

It may be urged that it is often provided (as is the case in 
Massachusetts,* ) that the assignee ‘shall sell the estate at 


1 Bayard v. Farmers’ & Merchants’ 2 Lowry v. Commercial & Farmers’ 
Bank, 52 Pa. St. 236 (per Strong, J.); Bank, Taney, 332-333; Bayard v. Farm- 
Lowry v. Commercial & Farmers’ Bank, ers & Mechanics’ Bank, 52 Pa. St. 236; 
Taney, 882; Keene v. Roberts,4 Mad. Petrie v. Clark, 11 Serg. & Rawle, 877. 
Ch. 882; Petrie v, Clark, 11 Serg. & 3’ P. S., Mass. ch. 157, sect. 50. 
Rawle, 877; Hutchins v. State Bank, 12 
Met. 423. 
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public auction, unless the court for sufficient cause, upon petition 
therefor filed, otherwise orders.’’ Yet this does not make it 
incumbent upon the corporation to demand as a condition pre- 
cedent to the transfer that the assignee, where the sale is not by 
public auction, shall exhibit a special order of court authorizing the 
particular transfer. This point was raised in the case of Turite v, 
Stevens,’ where Wells, J., speaks as follows: ‘* The statute seems 
to be intended to secure a proper accountability on the part of 
assignees in insolvency, and we think it is to be construed as 
directory merely, and not as rendering the title of bona fide pur- 
chasers void, for any failure of the assignee to comply with its 
provisions.”” 

The decision is also in harmony with the construction given to 
a similar statute relating to sales by ‘guardians, to which I shall 
make fuller allusion hereafter. 


IV. Guardians. — The common-law powers and duties of a 
guardian are of the same general and discretionary character as 
those of an executor or administrator. He is to manage the 
estate of his ward ‘ frugally and without waste,’’ to pay his 


debts, and to apply the income of the estate to the ward’s main- 
tenance, so far as necessary. The guardian may, if he sees fit, 
sell the personal property of his ward, for the purposes of his 
trust, without first obtaining the direction of the court.? 

Persons dealing with him in good faith should therefore be 
protected. ‘* The purchaser from the guardian has, indeed, less 
means to pursue the inquiry into the necessity or expediency of 
the sale, than the purchaser from the executor, because the duty 
of the guardian is not so clearly marked out, and depends more 
upon circumstances, as to the judicious and profitable manage- 
ment of the estate, and the suitable maintenance and education 
of his ward.’ 

In the absence of statute, therefore, evidence from the Probate 


Court of the guardian’s appointment is all that a corvoration 
need require. 


198 Mass. 807. 3 Field v. Schieffelin, 7 Johna. Ch. 160, 
2 Fieldv. Schieffelin, 7 Johns. Ch. 154, 161, 
nd cases cited. 
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In Massachusetts, however, a statute has been passed, the 
interpretation of which is not entirely free from doubt: ‘* The 
Probate Courts in their several counties, or the Supreme Judicial 
Court, may, on the application of a guardian, or of any person 
interested in the estate of the ward, and after notice to all other 
parties interested therein, authorize or require the guardian to 
sell and transfer any personal estate held by him as guardian, 
and to invest the proceeds thereof * * * in any manner 
that may be most for the interest of all concerned.’’? 

Is this provision to be construed as forbidding the guardian to 
sell without leave of court, so that third persons act at their 
peril in dealing with him without such evidence of his authority ? 
This precise question arose in the case of Wallace v. Holmes,’ 
where the court held that this statute does not take away the 
guardian’s discretionary power over his ward’s personal prop- 
erty, and that a perfect title passes to a purchaser acting in good 
faith, even though the sale subsequently appears to have been a 
breach of duty on the part of the guardian. This seems to me 
the better opinion. The object of the statute appears to have 
been to enable guardians to protect themselves absolutely by 
obtaining the authority of the court before the sale, instead of 
obliging them to take the chance of obtaining the ratification of 
the court after the sale. For there may often be room for great 
difference of opinion as to what is sound discretion in the sale 
and investment of personal property ; and it would be oppres- 
sive to compel a guardian to assume the responsibility in every 
case. 

It seems probable that if it had been the intention of the 
Legislature to make unlicensed sales of personal property by the 
guardian absolutely void, the provision in the acts of 1817,° 
forbidding such sales in unequivocal terms, would have been 
retained. On the revision of the statutes in 1836 the commis- 
sioners expressed the opinion in their report that the provisions 
of the Revised Statutes,* the wording of which is substantially 
the same as that of the clause above cited from the Public 


1 Mass. Pub. St., ch. 189, sect. 88. 5 Ch. 190, sect. 35. 
2 Biatehf. 65. * Ch. 79, sect. 21. 
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Statutes, were not intended to make the obtaining of such a 
license indispensable. 

In apparent conflict with this view we have the case of Atkin- 
son v. Atkinson,’ in which the facts were as follows: John M, 
Atkinson, the guardian of four children, held in that capacity 
twelve shares in the West Amesbury Manufacturing Company, 
He assigned the certificate for ten shares — which was made out 
to him as guardian —to Joseph Atkinson, who was surety on his 
official bond. He assigned the certificate for two shares (which 
had been issued as a stock dividend on the other ten, in the name 
of John M. Atkinson simply) to George W. Jackman, who 
received it in good faith and for value. The assignment in both 
cases was for the personal benefit of the guardian. The corpora- 
tion refused to issue new certificates to either of the assignees, 
or to the successor of said John M. in the guardianship. The 
demand of the latter was resisted chiefly on the ground that she 
did not —as of course she could not — present the old certificates 
for cancellation. 

On a bill in equity brought by the new guardian, a decree was 
rendered against the corporation in regard to the ten shares, on 
the ground that ‘* both the corporation and Joseph Atkinson had 
notice on the face of the shares that they were the property of 
the minors.’’ The court also alludes to the fact that the sale 
had been made without a license. Itseemsto me, however, that 
from the circumstances of the case, the corporation must neces- 
sarily have been aware of the fraudulent nature of the assign- 
ment, and that the real question in issue, as regards these ten 
shares, was whether the corporation could be compelled to issue 
a new certificate without receiving the old one for cancellation. 
The decision was that it could be so compelled, as the plaintiff 
was unable to produce the old certificate. 

That part of the opinion which relates to the other two shares 
is very brief, and the decision seems to me quite unaccountable. 
The corporation was found ** not to be in fault’’ with regard to 
them. These shares had been issued as stock dividends, on 
stock which the corporation knew to be the property of the 
minors. Yet, at the request of the guardian, they gave him the 


18 Allen, 15. 
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certificate in his own name, thereby enabling him to transfer the 
title in fraud of his wards. There can be no reason for making 
a distinction between stock dividends and other stock, in respect 
to the amount of care required on the part of the corporation. 
If it be said that stock dividends are income and not principal, 
and that therefore a guardian has greater discretionary power in 
dealing with them, it may be answered that if the shares had been 
properly made out to ‘John M. Atkinson, guardian,’’ the 
guardian’s power to dispose of them in any legitimate way 
would have been entirely unfettered. 


V. Trustees. — We now come tothe more difficult question of 
the authority of trustees to make transfers of stock. Between 
these and the other fiduciaries of whom I have spoken, there is 
a marked distinction. Administrators, executors, assignees and 
guardians, have, by virtue of their office, extensive discretionary 
powers in managing the personal property entrusted to their care. 
The rights and duties of trustees, on the other hand, are such as 
have been conferred or imposed upon them by the terms of their 
appointment — and no more. They may, indeed, be authorized 
to sell, but it is not necessarily incident to their possession, as 
it is in the case of an executor, administrator, assignee or guard- 
ian. The sale may have been unauthorized by the instrument cre- 
ating the trust, or may be expressly forbidden. It is, therefore, 
the duty of the transfer agent to ascertain the terms of the trust 
under which the sale is attempted.' 

If it appears that the trustee has been invested with discretion- 
ary power to sell, the transfer may safely be mad@e. But if the 
instrument gives no such authority, or if the trust is of oral crea- 
tion, no transfer should be made, without the consent of all the 
parties in interest. And in some cases— especially where the 
trust is under a will — the transfer may not be permissible at all.” 

Or the consent of the cestui, or of some third party, may be 
made a condition precedent to the transaction.® 


1 Bayard v. Farmers and Mechanics’ ° Bayard v. Farmers and Mechanics’ 
Bank, 52 Pa. St.237;Loring v. Salisbury Bank, 52 Pa. St. 232. 
Mills, 125 Mass. 138; Magwood v. R. R. 3 Loring v. Salisbury Mills, 125 Mass. 
Bank, 5 Richardson (S. C.), 379. 138. 
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Some authorities maintain, as an exception to the general rule, 
that if the name of the equitable owner is not known to the 
person dealing with the trustee, then such person need make no 
investigation into the terms of thetrust. Suppose, for example, 
that the certificate ran to ** John Williams, trustee,’’ not naming 
the cestui.' 

The reason generally assigned for this position does not seem 
very satisfactory. It is said that in such cases, the only source 
of information in regard to the trust is the very trustee who 
proposes to make the transfer, and that if his intent were fraud- 
ulent, inquiry would lead to no result but further deception. In 
answer to this it may be said that if the trustee were questioned, 
his embarrassment or inconsistency in inventing a plausible story 
would be very likely to betray him. Nor is it necessary to 
assume that he would answer falsely. He might be proposing 
the transfer under a mistake as to the extent of his authority, 
or he might belong to a class of persons certainly not unknown, 
who, although willing to act a lie, would shrink from the idea of 
telling one. In the case of Shaw v. Spencer,’ Foster, J., quotes 
with approval these words from the opinion of Sir John Romilly, 
M. R., in Jones v. Williams: * ** With respect to the argument 
that it was unnecessary to make any inquiry, because inquiry 
would have led to no results, I think it impossible to admit the 
validity of this excuse. I concur in the doctrine of Jones v. 
Smith,‘ that a false answer or a reasonable answer given to an 
inquiry made may dispense with the necessity of further inquiry. 
But I think it impossible beforehand to come to the conclusion 
that a false answer would have been given which would have pre- 
cluded the necessity of further inquiry. A more dangerous doc- 
trine could not be laid down, nor one involving a more 
unsatisfactory inquiry, namely, a hypothetical inquiry asto what 
A. would have said if B. had said something other than what he 
did say.” 

In the California case which I have cited,’ the court declares 
that it is acommon practice in the community to transfer stock 


1 Albert v. Baltimore, 2 Md. 159; 3 24 Beav. 62. 
Brewster v. Simes, 42 Cal. 139. 4 1 Hare, 55. 
2 100 Mass. 382. 5 Brewster v. Simes, Supra. 
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to a trustee, in order to conceal the name of the real owner, 
because the name if known might affect the market value of the 
stock. The owner is also enabled, by this means, ‘‘ to escape 
assessments on stocks of doubtful value,’’ and to speculate with- 
out injury to his credit. The court speaks of these dubious 
devices of stock speculators with an apparent air of disapproval ; 
but the effect of the decision is, it seems to me, to make their 
accomplishment easier and more convenient. A purchaser is 
declared to be entitled to protection in his possession, who has 
received a stock certificate running in the name of ‘Jos. Tilden, 
trustee,’’ without making any inquiries into the nature of the 
trust. 

The authorities cited in the opinion merely go to prove that 
‘‘if the owner of personal property places it in the possession 
of another, and confers upon him the usual indicia of owner- 
ship or right of disposal, he is bound by any disposition made of 
it to one who acquires it without notice, for a valuable consider- 
ation, on the faith of such indicia.’’ This is undoubted law; 
but to hold, further, that a transfer of stock to ‘‘ Jos. Tilden, 
trustee,’ confers upon said Tilden the usual indicia of owner- 
ship or right of disposal, seems to me to sanction a very loose 
and dangerous interpretation of the term ‘ trustee.’’ 

In Massachusetts, at any rate, the rights even of unknown 
cestuis must be respected.! 

Thus far I have taken it for granted that the transfer agent is 
not only acting in perfect good faith, but that he has absolutely 
nothing to put him on his guard, except the knowledge of the 
fact — apparent on the face of the certificate — that the person 
proposing the transfer is not the beneficial owner. It is hardly 
necessary to state that if the corporation is actually aware of 
intended fraud, then, whatever the powers of the fiduciary, the 
corporation makes itself a party to the fraud by permitting the 
transfer. It is important to notice, in this connection, that there 
may be elements in the transaction itself which would excite 
suspicion in the mind of a prudent man. There is one especially 
striking instance of this frequently occurring in the reports. A 


1 Shaw v. Spencer, 100 Mass. 382. 
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trustee, in a moment of business embarrassment, pledges the 
trust property as security for a personal loan. The corporation, 
relying on the hitherto unblemished character of the man, permits 
the transfer, and the pledgee (who, naturally, only sees the new 
certificate) receives the stock in good faith. Then another crisis 
comes, the trustee is compelled to go into bankruptcy, and the 
corporation is sued for negligence by the cestui, or by a newly 
appointed trustee. It has been repeatedly held, in such cases, 
that the corporation was liable, if it had reason to suspect that 
the transfer was intended to secure a personal loan to the trustee.! 

The case last cited may also be referred to as authority for the 
proposition that, according to well established principles of 
agency, the knowledge of the transfer agent is the knowledge of 
the corporation. 

The case of Loring v. Brodie and the Merchants’ Bank, 
recently decided in the Supreme Court of Massachusetts, and 
reported in 134 Mass. 453, furnishes an excellent. illustra- 
tion of the rules which I have given in regard to the duty of 
corporations dealing with trustees. The facts of the case, so 
far as they relate to stock certificates, are as follows: George 
Brodie applied to the Merchants’ Bank for an advance on cotton 
to be shipped from Arkansas. He offered as security stock of 
the Essex Mills and of the Fitchburg R. R. Co., the certificates 
running in the name of ‘* George Brodie, trustee of Christian 
W. R. Loring.’’ The notes which he gave for the money ad- 
vanced were also signed by him as ‘‘ trustee.’’ Brodie said, in 
explanation of the transaction, that the cotton plantation 
belonged to the trust, that the cotton had heretofore been mar- 
keted at New Orleans, but that it would be more profitable for 
the trust estate to dispose of it in Boston. The business was to 
be done in the name of Brodie & Son, a banking house at Little 
Rock. 

The bank accepted the security on these representations, with- 
out further inquiry. It subsequently appeared that the cotton 
plantation was a myth, and that the whole transaction was a 


1 Lowry v. Commercial & Farmers’ Bank, Taney, 310; Duncan v. Jaudon, 15 
Wall. 165. 
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breach of trust on the part of Brodie. Upon a bill in equity, filed 
. by his successor in the trust, the bank was ordered to restore the 
shares with all dividends and interest. The grounds of this de- 
cision may be inferred from the principles of law already stated. 
The corporation had notice that the property was subject to a trust, 
and yet neglected either to examine the trust instrument, or to 
consult the real owners of the shares. If the trust indenture 
had been consulted, it would have been seen that there was no 
cotton plantation amiong the trust property, and that the only 
real estate therein included was situated in the vicinity of Boston. 

It was argued for the bank that the indenture contained a 
power of sale and reinvestment, and therefore that the reading of 
that instrument would not have exposed the fraud. For the 
plantation might have been acquired under said power, subse- 
quently to the indenture. This argument is well worth care- 
ful consideration, for the principle upon which it is based is a 
correct one. Even although a corporation has been negligent in 
not inspecting a trust instrument, yet if it appears that such 
inspection would not have revealed the fraudulent or unauthor- 
ized nature of the transfer, or caused any reasonable suspicion, 
then the corporation is not liable. For in such cases, though 
there was negligence, it can not be said that the negligence caused 
the loss. In the case we are considering, however, the court 
decided that an inspection of the trust indenture would have 
excited suspicion in the mind of a prudent man. Devens, J., 
after stating the argument on behalf of the corporation, says: 
** To this there are two answers. First, if it should appear that 
there had been such a change in investment as to make the 
trustee, as such, owner of a cotton plantation in a remote State, 
which could not be directed but by advances of money, ample 
evidence would have been afforded that the trustee was dealing 
with the funds of the estate ina manner not contemplated by 
the indenture. Hazardous and speculative enterprises are not 
authorized by a power to ‘sell and re-invest.’ Secondly, if 
inquiry had been fully and fairly made, the fact that there was no 
cotton plantation would almost necessarily have been developed. 
No deeds to the trust could have been exhibited, and equally it 
would have been impossible for him to have traced the sale or 
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exchange by which he had become, on behalf of the trust, the 
owner of such an estate. The person dealing with the trustee is 
affected with notice not only of what appears on the face of the 
instrument, but of the information given by it, if such informa- 
tion, when made the subject of fair and reasonable investigation, 
would show the conduct of the trustee to be such as it did not 
permit.”’ 

Of course, it is not necessary that the name ‘trustee ’’ should 
be used, in order to create or to indicate a trust. An agent or an 
attorney may be a trustee. So, also, of a director of a corpora- 
tion} 

I have now treated of the duty of transfer agents in dealing 
with all classes of beneficiaries. If the necessary credentials are 
presented, and there are no circumstances of suspicion, it becomes 
the duty of the corporation — enforceable by an action at law — 
to execute the transfer. Yet it is the custom of some corpora- 
tions to make a still further demand — to insist that a fiduciary 
deriving his authority from the Probate Court, shall deposit with 
them a certificate of his appointment, to be filed among their 
records. It would, of course, be impracticable for the executor 
to surrender to them his letters testamentary, or the administra- 
tor his letters of administration, because he would be left with- 
out proper evidence of his authority to exhibit to other parties. 
The document filed with the corporation, therefore, is a certifi- 
cate issued under the seal of the court, reciting the fact, the 
date, and the nature of the appointment. Although this 
demand on the part of the corporation is usually complied with, 
either because the fiduciary supposes it to be founded on legal 
right, or because he does not deem it worth while to go to law 
about so small a matter, yet there is no authority whatever to 
sustain the transfer agent in making the demand. It may be for 
the convenience of the corporation to have this document at 
hand among its records, but it is entirely unnecessary, either for 
its own protection or that of the cestui que trust. If evidence of 
the appointment should ever be required, it is attainable in the 
Probate Court. Therefore, if the corporation demands such a 


1 European & N. A. Railway Co. v. Poor, 59 Me. 277. 
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certificate, it should accompany the demand with an offer to pay 
the expense of obtaining it. . 

If the instrument is not on record, and if it concerns only the 
property in question — as, for example, if it is a power of attor- 
ney authorizing the transfer of the stock, then the corporation 
may, and probably would, be justified in asking for the paper, 
for, its purpose being accomplished, it becomes useless to the 
attorney, and may be of value to the corporation. 

I have now stated, I believe, all the leading principles which 
‘an be deduced from the authorities on this subject. If other 
questions arise, not yet adjudicated, corporation officers must 
reason, by analogy, from the principles already established. 
And it would help them in so reasoning, if they would persuade 
themselves that the common law, in spite of occasional defects 
and inconsistencies, is, after all, common sense reduced to a sys- 
tem, and not a mere collection of arbitrary and technical rules. 


Francis B. Parren. 
Boston, Mass. 
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POPULAR ERRORS IN THE LAW OF CONVEYANCING, 


I, That a Deed Proprio Vigore Conveys the Legal Title to Freehold Estate 
in Lands. 


II. That the Trustee must join with the Married Woman in the Conveyance 
of her Separate Estate. 


III. That a Sealed Instrument is by the Common Law Necessary to Convey a 
Freehold Estate. 


I. Thata Deed Proprio Vigore conveys the Legal Title to Freehold 
Estates in Land. — This is so popular an error that, in a manual 
of the law of real property lately published in this country, the 
author is satisfied with a discussion of the requisites and compo- 
nent parts of a deed, and omits altogether the explanation of the 
various modes of conveyance inter vivos, which are so carefully 
and elaborately presented by other writers upon the same sub- 
ject. The true position is that, independent of statute, a deed 
does not convey the legal title to freehold estates in land, unless 
the interest is an incorporeal hereditament or a reversionary 
interest in the corporeal hereditament. Incorporeal hereditaments 
and reversionary interests in corporeal herditaments are said ‘* to 
lie in grant,’’ for being of an intangible character, a jus in re, 
they could only be transferred or created by grant, which is a 
deed possessing certain requisites.'' But freehold estates in pos- 
session, immediate corporeal hereditaments, are said ‘* to lie in 
livery,’’ because at common law they could only be transferred 
by livery of seisin, a ceremony which symbolically represented 
the delivery of the possession of the land. All primary con- 
veyances, #,¢., conveyances of estates in possession, operated if 
at all by transmutation of possession, and the possession of an 
immediate freehold estate, could at common law only be trans- 
ferred by and through this livery of seisin, and the conveyance 
was called a feoffment.? And although later on, when the exi- 


1 2 Bla, Com. 317; Tiedeman on Real 2 2 Bla. Com. 313; Tiedeman on Real 
Prop., sect. 771. Prop., sect. 770. 
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gencies of advancing civilization called for the grant of lands to 
different persons of different estates, upon various conditions 
and under multitudinous limitations, it was found necessary to 
accompany the livery of seisin with a deed or some other writing, 
which explained and set forth the terms and conditions of the 
conveyance, in order-to avoid the mistakes which might be 
expected from the defective memory of the witness, yet it was 
not the deed which conveyed the title. The livery of seisin 
transferred the title and possession, while the deed only fur- 
nished written evidence of the terms and conditions of the 
estate which was conveyed. So unimportant was the deed that 
at first a deed of feoffment was unusual, and a writing was not 
necessary to the validity of a feoffment until the enactment of 
the Statute of Frauds, in the reign of Charles II.' 

Since the livery of seisin could only be made upon the land 
to be conveyed, it was necessary that both the feoffor and 
feoffee be present in their own persons or by their duly 
authorized agents. It was at times very inconvenient for 
the parties to comply with the requirements of the law, and 
feoffment was at best a cumbersome mode of conveyance. For 
these reasons the ingenuity of the profession was taxed to pro- 
vide a mode of conveyance, which would avoid the necessity of 
livery of seisin. It only became possible to do so, when the 
Statute of Uses was passed in the reign of Henry VII. After 
the introduction into the English law of the doctrine of uses 
and trusts, it was held that for the creation of a use a simple 
declaration, by the legal owner, that he held the land to the use 
of another was suflicient, if the declaration or agreement was 
supported by a sufficient consideration. If the declaration was 
made to a stranger, a valuable consideration was required, 
although it was not necessary to be substantial; while in the 
case of a declaration of a near relative a good consideration, 
natural love and affection, would suffice. Under this rule equity 
always construed a contract of sale or agreement to convey as a 
declaration to uses, and would enforce it if the requisite consid- 


12 Bla. Com. 310-317; Williams on 233, 351; Tiedeman on Real Prop., sect. 
Real Prop. 147; 3 Washb. on Real Prop. 770. 
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eration was present.' These uses, when supported by the proper 
consideration, were enforced in equity as readily as if there had 
been a feoffment to uses. Now, when the Statute of Uses was 
enacted, all uses in esse were at once executed into legal estates, 
the seisin being transferred to the cestui que use by force of the 
statute, and the future contingent uses were executed whenever 
they became vested.? After the passage of the Statute of Uses, 
therefore, it was possible to convey the legal estate, without 
making use of any of the primary common-law conveyances, 
which operated by transmutation of possession, and which in the 
case of a freehold estate required a livery of seisin. The grantor 
had only to make a declaration of uses upon a sufficient considera- 
tion. His declaration vested the use or equitable estate in the 
grantee, and the statute immediately executed it into a legal 
estate, and transferred the seisin in law to him. With this 
explanation it is not difficult to understand the operation of the 
deeds of bargain and sale, covenant to stand seized, and lease 
and release. The deeds themselves only vest the use in the 
grantee, while the Statute of Uses transfers the seisin and legal 
estate. The covenant to stand seised is supported by a good con- 
sideration, while the others, bargain and sale, and lease and 
release, are supported by a valuable consideration. The Statute 
of Uses has been either adopted by the different States as part 
of the English common law, or substantially re-enacted, so that 
it prevails generally throughout the United States.* In New 
York, California, Michigan, Minnesota, and Wisconsin, statutes 
have been passed which are more sweeping in their conversion of 
uses into legal estates, but in their bearing upon the law of con- 
veyances there has probably been no material change. Now 
this was the general condition of the law of conveyances, when 
the colonies became independent States and formed their present 
union. Although there is an almost intinite variance as to details 


12 Washb. on Real Prop. 394, 395, 32 Pom. Eq. Jur., sect. 530, note 1; 
397; 1 Spence Eq. Jur. 450; Tiedeman Guest v. Farley, 19 Mo. 147; Booker v. 
on Real Prop. sect., 444. Carlisle, 14 Bush, 154; Sherman v. Dodge, 

2 Tiedeman on Real Prop., sects. 459, 28 Vt. 26; Bryan v. Bradley, 16 Conn. 474; 
460, 470, 774. Bowman v. Long, 26 Ga. 142; McNab v. 

Young, 81 Ill. 11. 
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to be found in the rules of conveyancing in the different States, 
it is believed that all the modes of conveyance, which were 
recognized in England at the time of the American Revolution, 
both common-law conveyances and conveyances under the Statute 
of Uses, are everywhere recognized as valid and effectual to pass 
the legal title. In New York, deeds of feoffment are expressly 
abolished by statute,’ while in other States they remain as a valid, 
though somewhat obsolete, conveyance. In most of these 
States, in order that a deed of feoffment may take effect as such, 
it must still be accompanied by the ceremonial livery of seisin. 
But in several of the States, notably Massachusetts, Maine, Mis- 
sissippi, Missouri, Pennsylvania, Connecticut, and Rhode Island, 
the recording and delivery of the deed is equivalent to the actual 
livery of seisin and dispenses with it.2 The conveyances under 
the Statute of Uses are also recognized, and in Arkansas, Con- 
necticut, Delaware, Florida, Georgia, Illinois, Indiana, Ken- 
tucky, Maryland, Michigan, Minnesota, Mississippi, Missouri, 
New Hampshire, New Jersey, Pennsylvania, Vermont, and Vir- 
ginia, the deed in general use is substantially a bargain and sale, 
although it might likewise operate as some other mode of con- 
veyance.* In no State is it thought impossible to make a valid 
conveyance by deed operating under the Statute of Uses.‘ 

In a number of the States, notably New Hampshire, South 
Carolina, Pennsylvania, Iowa, Illinois, Maryland, and Tennessee, 
there are other deeds of conveyance which are by statute pre- 
scribed and made effectual to pass the legal title, proprio vigore. 
The employment of these statutory forms of conveyance is not 
made obligatory. The statutes are construed to be directory, 
and do not invalidate the other modes of conveyance which were 
previously in use. A bargain and sale, or a feoffment, would 


11 Rev. Stat., (N. Y.) 738. 8 2 Washb. on Real Prop. 452. 

? Pray v. Pierce, 7 Moss. 381; Russell * Givan v. Doe, 7 Blackf. 212; Fank v. 
v. Coffin, 8 Pick. 143; Barrett v. French, Creswell, 5 Iowa, 68; Brewer v. Hardy, 
1 Conn. 354; Bryan v. Bradley, 16 Conn. 22 Pick. 376; Barrett v. French, 1 Conn. 
481; Caldwell v. Fulton, 81 Pa. St. 483; 354; Tabb v. Baird, 3 Call, 475; Duval 
Wyman v. Brown, 50 Me. 160; Missis- v. Bibb, Jb. 362; Rogers v. Eagle Fire 
sippi Code (1871), sect. 2294; Rev. Stat. Ins. Co., 9 Wend. 611. 
R. L, ch. 146, sect. 1; Perry v. Price, 1 
Mo. 553; Poe v. Domec, 48 Mo. 481. 
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be just as effectual in those States now as formerly.’ In New 
York, as previously stated, feoffments have been abolished, and 
all conveyances, whether they are in form a feoffment or a con- 
veyance under the Statute of Uses, are by statute made to oper- 
ate as, and are called, grants.’ But the statute does not abolish 
conveyances under the Statute of Uses, and they would still be 
operative as such, if the other provisions of the New York 
Revised Statutes did not remove all necessity of employing them, 
by making it possible to limit legal estates in every form and 
manner that was possible in creating uses. For example, it was 
impossible at common law to create a legal freehold estate to 
commence in the future, unless it was preceded and supported by 
an estate, by and with which the possession passed out of the 
grantor... But if a bargain and sale deed is executed and deliy- 
ered, granting a freehold estate in futuro, since the deed creates 
a use, a springing use, which is subsequently, or rather, imme- 
diately, executed into a legal estate by the Statute of Uses, such 
a limitation would be good, whereas the same limitation would be 
void in a common-law or modern statutory conveyance, unless a 
statute has declared it to be a good legal limitation. In very 
many of the States this statutory provision is to be found, and 
likewise a provision to the effect that a future legal estate may 
be limited to take effect in derogation of a preceding estate. In 
those States, therefore, it would not be necessary to construe a 
deed as Operating under the Statute of Uses, in order to render 
such limitations valid. But, in the absence of such a statutory 
provision, if conveyances under the Statute of Uses were abol- 
ished, the limitation would be invalid, unless the legal estate was 


in form conveyed in presenti to one person to the use of one, 


who was intended to be benefited by the conveyance. That is, 
if it was desired to give to A. an estate in fee after the death of 
the grantor, the legal estate would have to be conveyed ‘‘to B. 
to the use of A. and his heirs, after the death of the grantor.” 
The use or beneficial estate during the life of the grantor would 


1 8 Washb. on Real Prop.360; Cham- 464; 2 Washb. on Real Prop. 447; Miller 
berlain v. Crane, 1 N.H.64; French v._ v. Miller, Meigs, 484. 
French, 8 N. H. 234; Funk v. Creswell, 2 1 Rev. Stat. (N. Y.) 788. 
5 Iowa, 68; Redfern v. Middleton, Rice, 3 Tiedernan on Real Prop., sect. 396. 
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result to the grantor and be executed in him, by drawing out of 
B. that part of the legal estate which would be commensurate 
with the use of the grantor for life, while the remainder of the 
legal estate would, under the Statute of Uses, pass to A., and 
the use in A. would be executed into a legal estate. Take 
another example: A. wishes to convey his estate to B. for life, 
with remainder to the unborn ¢hildren of B. in fee, but desires 
B. to have the power to sell the entire property in fee, if it should 
be deemed advisable, and to reinvest the proceeds of sale in some 
other real estate upon the same limitations. The common law 
knows of no class of powers which will, in themselves, by their 
very creation, convey a vested and irrevocable interest in real 
property, and thus encumber its title.’ The only common-law 
power, in respect to real property, is the power of attorney. 
The exercise of the power of attorney is the act of the principal 
through, or by means of, the agent. It is, therefore, revoked 
by the death of the principal.? But a power of sale, like the one 
given in the example just stated, and which commonly appears 
in mortgages with power of sale, invests in the person to whom 
it is given a present indefeasible executory interest in the land. 
It is a right to convey the land, and can not be revoked, even 
though it is not coupled with an interest or estate in the land, 
and does not rest upon a substantial or adequate consideration. 
These are called powers of appointment, and can be created in 
only two ways, in a will under the Statute of Wills, and ina deed 
under the Statute of Uses. Chancellor Kent describes the latter 
as ‘a right to limit a use.’’* In the exercise of the power a use 
is created in the appointee, which is immediately executed into a 
legal estate by the Statute of Uses. The estates, which are created 
by means of these powers, are either contingent, springing, or 
shifting uses, according to their relation with the other limita- 
tions in the deed creating the power, and are governed by the 
same rules of construction as pertain to these classes of uses.‘ 
If, therefore, the deed in which such a power appears, in the 
form given above, can not operate as a conveyance under the 


1 Sugden on Pow. 4; Co. Lit. 237 a. * Ce. Lit. 271 b,n.281; Bac. Law Tr. 
* Tiedeman on Real Prop., sect. 805. 314; 1 Spence Eq. Jur. 455; 4 Kent’s 
5 4 Kent’s Com. 334. Com. 384; Williams on Real Prop. 394. 
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Statute of Uses, the estate created by the donee of the power, 
in this case it would be the estate of the purchaser from B., 
could not be construed as a use, and the power would be invalid, 
For it could only operate as a power of attorney, and a power of 
attorney can not be exercised after the principal has parted with 
the estate. In New York powers of appointment have, by stat- 
ute, been made legal authorities: Indeed, the revised statutes 
of that State have provided for every case, in which a convey. 
ance under the Statute of Uses would be necessary. But it is 
believed that, although many other States have in part copied 
the New York legislation in this respect, in very few States, if 
any, has such a thorough and complete change been made, 

In consequence of this necessity, in special cases, of constru- 
ing deeds as constituting a conveyance under the Statute of Uses 
in one case, and a common-law or modern statutory conveyance 
in another case, a most effectual and ingenious doctrine is estab- 
lished, whereby a dual character is given to the common deed of 
conveyance. By a course of judicial legislation, going far back 
into the common law of Lord Coke’s day, in order to effectuate 
the intention of the parties, when clearly manifested, a deed has 
been held to operate as that mode of conveyance which best ear- 
ries out the intention of the parties, provided there are sufticient 
operative words to bring the deed within that class of convey- 
ances. Where, therefore, a deed contains the words “ give, 
grant, bargain, and sell,’’ it may operate either as a bargain and 
sale under the Statute of Uses, or as a common-law feoffment, 
if there is livery of seisin, or if livery of seisin is dispensed 
with by statute or by judicial legislation, or further, it may oper- 
ate as the modern statutory conveyance, provided the operative 
words are the same as are prescribed by the statute creating it. 
In most of the cases arising under this rule of construction the 
deed is inoperative as one mode of conveyance on account of | 
some defect in the execution, or in the nature of the grant, and it 
complies with some other mode of conveyance. Thus, a deed of 
release will take effect as a covenant tu stand seised, if there is a 


18 Washb. on Real Prop. 357; Sheppard v. Com. Assur. 82, 83; Tiedeman on 
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limitation of a future freehold estate which can not be created by 
a common-law conveyance.’ So, also, will a release be treated 
asa bargain and sale, where it would be invalid as a release, 
because it is made to a party not in possession of the land. The 
words of release raise a use in favor of the releasee.? A use 
may be raised by any words which manifest an intention to con- 
uit a title. Ina case in Virginia the words of conveyance were 
“ ive, grant, and deliver,’’ and the court held it to be a good 
bargain and sale.’ It is also a well established rule that deeds 
operating under the Statute of Uses will be treated as bargains 
and sales, or as covenants to stand seized, whatever may be the 
words of conveyance, according to the character of the considera- 
tion which supports the conveyance. If it is a good considera- 
tion it will be a covenant to stand seized, and a bargain and sale 
if the consideration is valuable. So, also, if the operative 
words are ‘* give, grant, bargain, and sell,’’ and the like, will the 
deed be treated as a common-law conveyance, if it can not oper- 
ate as a bargain and sale, or a covenant to stand seized, from the 
want of a good or valuable consideration.® In Poe v. Domec,® 
the deed could not operate as a bargain and sale, because no 
consideration was acknowledged or proved, and the court held 
that it could and did operate as a feoffment, since by the laws of 
Missouri the recording and delivery of « deed of conveyance was 
equivalent to a livery of seisin, and dispensed with its necessity.’ 
And where there is a grant in such a deed to A. to the use of B., 
since the policy of the law of this country is to execute all uses, 
and vest the legal title in the cestud gue use whenever it is possi- 
ble, the deed will be treated as a common-law conveyance, since 


! Roe v. Tranmarr, 7 Willes, 682; s. c., 
2 Smith’s Lead. Cas. 288; Smith v. Fred- 
erick, 1 Russ. 210; Haggerston v. Han- 
bury, 5 B. & C. 101; Gibson v. Minet, 1 
H. Bl. 569; s.c., 3 T. R. 481. 

2 Pray v. Pierce, 7 Mass. 381; Mur- 
shall v. Fisk, 6 Mass. 24; Russell v. Coffin, 
8 Pick. 148; Jackson v. Beach, 1 Johns. 
Cas, 401. 

5 Rowletts v. Daniel, 4 Munf. 473; 
Tabb v. Baird, 8 Call, 475. 

‘Cox Edwards, 14 Mass. 492; 


Brewer v. Hardy, 22 Pick. 876; Trafton 
v. Hawes, 102 Mass. 533; Barrett rv. 
French, 1 Conn. 354; Cheney v. Watkins, 
1 Harr. & J. 527; Okison v. Patterson, 1 
Watts & S. 395. 

5 Emery v. Chase, 5 Me. 232; Bryan v. 
Bradley, 16 Conn, 474; Adams v. Guer- 
ard, 29 Ga. 676; Cheney rv. Watkins, 1 ~ 
Harr. & J. 527; Poe v. Domee, 48 Mo. 
481. 

6 48 Mo, 881. 

7 Perry v. Price, 1 Mo. 553. 
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such a limitation in a bargain and sale would create a use upon a 
use, which can not be executed.’ That a bargain and sale to A. 
to the use of B. raises a use upon a use, and gives the legal title 
to A. under the Statute of Uses, is the settled rule of the courts 
of those States where the doctrine of ulterior uses, or uses upon 
uses, has not been abolished by statute.? A deed may also, as to 
one limitation, operate as a common-law conveyance, while it 
may be treated as a conveyance under the Statute of Uses as to 
some other limitation, if such a construction is necessary to carry 
out the intention of the parties.’ Thus, for example, the con- 
veyance may be to A. to the use of B., with power to C. to sell 
in fee, and divest or defeat the limitations of the conveyance, 
In order that the use in B. may be executed by the Statute of 
Uses, the deed would have to be construed as a common-law con- 
veyance, as above explained, as it would have to operate. as a 
bargain and sale, in order that the power may take effect. But 
when it is desired that a deed should operate as a particular 
mode of conveyance, it must possess all the requisites of that 
conveyance. And, although by this liberal and accommodating 
rule of construction, it is not likely that a common ordinary 
grant will be made, which will not possess the requisites of some 
form of conveyance, and which can not take effect in conse- 
quence, yet it is possible, and when the grant is so singularly 
defective it will, of course, be void and inoperative.*| In Den 
v. Hanks,’ the deed could not operate as a bargain and sale, 
because no consideration was expressed or proved. It could not 
take effect as a covenant to stand seized, for there was no blood or 
marital relationship between the parties to import a good consid- 
eration, and it could not operate as a feoffment, because there had 
been no livery of seisin. The deed was, therefore, declared void. 


1 Thatcher v. Omans, 3 Pick. 522; 
Bacon v. Taylor, Kirby, 368; Marshall v. 
Fisk, 6 Mass. 24; Hunt v. Hunt, 14 Pick. 
874; Jackson v. Sebring, 16 Johns. 515; 
Sprague v. Woods, 4 Watts & S, 194. 
See Linville v. Golding, 11 Ind. 374. 

2 Tiedeman on Real Prop., sect. 463. 

8’ Emery v. Chase, 5 Me. 282; Bryan 
v. Bradley, 16 Conn. 474. 


* Emery v. Chase, 5 Me. 232; Jack- 
son v. Sebring, 16 Johns. 515; Jackson v. 
Caldwell, 1 Cow. 622; Marshall v. Fisk, 
6 Mass. 24; Carroll v. Norwood, 5 Harr. 
& J. 155; Den v. Hanks, 5 Ired. 80; Fos- 
ter v. Dennison, 9 Ohio, 121. 

5 § Ired. 30. 
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Il. That the Trustee must Join with the Married Woman in 
the Conveyance of her Separate Estate. — It is also the popular 
opinion in the profession that, where real estate is settled to the 
separate use of a married woman, the trustee must join with her 
in the conveyance, in order that the purchaser may acquire the 
legal title, and the present writer has elsewhere ' made this state- 
ment of the law without qualification. If the trust is active, and 
for that reason, as well as others, the Statute of Uses can not 
execute the use into a legal estate, the trustee must join in the 
conveyance. But an attempt will be made here to show, that if 
the trust is passive the conveyance by the married woman will 
vest in the purchaser such an equitable estate as that it will be 
executed into a legal estate by the Statute of Uses, thus drawing 
out of the trustee the seisin and legal estate without his co-opera- 
tion and even against his will. The separate estate of a married 
woman is ause. Since the purpose of the use or trust is that 
the cestui que use, a married woman, should hold and enjoy the 
estate for her own separate use, the Statute of Uses will not 
execute it into a legal estate, although it is a passive use. For 
the execution of the use would give to the husband control over 
the property and its rents and profits during coverture, because 
of her disability to hold a legal estate free from his control.? Since 
her disability, to hold the legal estate in the same manner and on the 
same terms as she held the use, is the only reason why the statute 
does not execute the use, it has been held in those States, where 
this disability of married women has been removed by statute, 
and they are permitted to hold and dispose of property as if they 
were single, that the reason failing the rule would also fail, and 
the statute would execute the use.* If a married woman has 
the power to dispose of her equitable estate, her sole conveyance 
would undoubtedly operate to transfer to her assignee all her 
rights, in other words her equitable estate or use, and if her 


1 Tiedeman on Real Prop., sect. 93. Holmes, 4 Rich. Eq. 495; Lines v. Dar- 
? 1 Cruise Dig. 385; Harton v. Harton, den, 5 Fla. 78; Magniac v. Thompson, 1 
7 T. R. 653; Steacey v. Rice, 27 Pa. St. Baldw. 62. 
75; Bush’s Appeal, 33 Pa, St. 85; Ne- 5 Sutton v. Aiken, 62 Ga. 7388; Bratton 
ville v. Saunders, 1 Vern. 415; Ware v.  v. Massey, 15 S. C. 277; Bayer v. Cocker- 
Richardson, 8 Md. 504; Williams v._ ill, 3 Kan, 292. 
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purchaser be not under a similar disability, there is no reason 
why the Statute of Uses should not then execute the use and 
transfer to him the legal estate and seisin from the trustee, 
This is true, whether the trustee be a third person or the hus- 
band. In no case is the husband required to join in the convey- 
ance by a married woman of her separate estate, unless under 
the limitations of her estate his right of curtesy attaches, and 
even then her sole conveyance would be effectual to pass all her 
estate except his curtesy. He would only be required to join in 
the conveyance for the purpose of barring his curtesy. But it 
is now very generally held that the husband will have curtesy in 
the wife’s sole and separate estate, unless the intention of the 
donor, to exclude the husband from claiming any and all rights 
in such an equitable estate, is clearly manifested in the deed or 
will.? 

But in making a conveyance to the separate use of a married 
woman, her power of alienation may by a special clause be 
entirely taken away during the continuance of the coverture, and 
this restriction would revive upon any subsequent marriage, if 
the trust is itself revived by such subsequent marriage.’ In the 
absence of such a restraining clause, however, in England and 
some of the States, a married woman is to be treated, in respect 
to her separate property, as a feme sole, and she may dispose of 
the equitable estate as she pleases.® But in several of the States 


1 Tillinghast v. Coggeshall, 7 R. L 
388; Nightingale v. Hidden, Jb. 115; Sar- Major v. Lansley, 2 Russ. & My. 357; 
till v. Robeson, 2 Jones Eq. 510; Carter Dyett v. North American Coal Co., 20 
v. Dale, 3 Lea, 710; 31 Am, Rep. 660; Wend. 570; Gardner v. Gardner, 22 
Stokes v. McKibbin, 13 Pa. St. 207; Wend. 526; Yale v. Dederer, 18 N. Y. 
Cochran v. O’Hern, 4 Watts & S. 95; 269; Imlay v. Huntington, 20 Conn. 175; 
Rigler v. Cloud, 14 Pa. St. 361; Clark v. Frary v. Booth, 4 Am. Law Reg. (N. 8.) 
Clark, 24 Barb. 582; Pool v. Blaikie, 53 441, and note; Leayeraft v. Hedden, 1 
Ill. 495; Hearle v. Greenbanke, 3 Atk. Green Ch. 551; Wyly v. Collins, 9 Ga. 
716; 1 Washb. on Real Prop. 165-169. 228; Cooke v. Husbands, 11 Md. 492; 

2 Hawkes v. Hubback, L. R. 11Eq.5; MeCroan v. Pope, 17 Ala. 612; Coleman 
In re Guffee’s Trusts, 1 Macn. & G. 541; ». Woolley, 10 B. Mon. 320; Hardy v. 
Tullett v. Armstrong, 4 My. & Cr. 877; Van Harlingen, 7 Ohio (nN. 8.) 208; 
Waters v. Tazewell, 9 Md. 291; Fellows Whitesides v. Cannon, 23 Mo. 457; 
v. Tann, 9 Ala. 999; Shirley v. Shirley,9 Legond v. Garland, Jb. 547; Frazier v. 
Paige, 363; Fears v. Brooks, 12 Ga. 195; Brownlow, 8 Ired. Eq. 237. 
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the English rule has been discarded, and the contrary doctrine 
maintained that the married woman has no power over her separ- 
ate estate, except what is expressly granted and reserved to her 
in the deed of settlement.’ If the power of alienation is 
expressly reserved to her, her sole conveyance would have the 
effect of vesting the legal title in her purchaser in the same man- 
ner as in the case, where this power of alienation is an ordinary 
incident of her separate estate. 


Ill. Thata Sealed Instrument is by the Common Law necessary 
to Convey a Freehold Estate. — A sealed instrument, or a deed, in 
other words, has been so long and so generally considered neces- 
sary to convey the legal title to a freehold estate, unless changed 
by statute, that, although irresistibly driven to the conclusion, 
it is with some hesitation that the contrary position, ‘vith qualifi- 
cations, has been assumed here and elsewhere.? The position is 
that, for the conveyance of a/ega/l freehold estate in a corporeal 
hereditament, a sealed instrument is not necessary unless a 
statute expressly requires it. There were two principal classes 
of conveyances in England, viz.: common-law conveyances, 
operating by transmutation of possession, and conveyances 
under the Statute of Uses The principal common-law convey- . 
ances, and those which concern us at present, were ‘* feoffment ”’ 
and ** grant.’’ Grant was used to convey incorporeal heredita- 
ments and reversionary interests in corporeal hereditaments, and 
required a deed or sealed instrument.’ Feoffment was used to 
convey corporeal freeholds in possession, and consisted of the 
ceremonial livery of seisin. No deed, or any other writing, was 
required, although it was customary to employ a deed when the 
limitations were numerous and intricate. In respect to the con- 
veyances under the Statute of Uses, it is a well known fact that 
uses before the Statute of Frauds could be created in corporeal 


1 Ewing v. Smith, 3 Desau. 417; Lan- 3 2 Bla. Com. 317; 3 Washb. on Real 

easter v. Dolan,.1 Rawle, 231; Dubs v. Prop. 352; Huff v. McCauley, 53 Pa. St. 
Dubs, 31 Pa. St. 149; Metcalf v. Cook, 2 206; Drake v. Wells, 11 Allen, 143. 
R. L. 355; Williamson v. Beekham, 8 4 Williams on Real Prop. 147, 152; 2 
Leigh, 20; Morgan v. Elam, 9 Yerg. 375; Bla. Com. 310-317; 3 Washb. on Real 
Doty v. Mitchell, 9 Smed, & M. 447. Prop. 2338, 351. 

2 Tiedeman on Real Prop., sect. 783. 
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hereditaments by an oral declaration, which would be executed 
by the Statute of Uses into a legal estate, if it was supported by 
a sufficient consideration, except in one case, viz.: in the case of 
a bargain and sale. The Statute of Uses expressly states this to 
be the case. The statute enacts that ‘* where any person or per- 
sons stood or were seized * * * of and in any honours, 
castles, lands, etc., to the use, etc., of any other person, ete., by 
reason of any bargain, sale, feoffment, * * * covenant, con- 
tract, agreement, will, or otherwise,’’ etc. The exception as to the 
bargain and sale arises from the statute,’ commonly called and 
known as the Statute of Enrollment, which enacted that no bargain 
and sale shall have the effect of conveying the legal title to a free- 
hold estate, unless it is in writing, indented and sealed, and enrolled 
in one of the King’s courts at Westminster. From this syn- 
optical statement it is evident, therefore, that, using the language 
of Mr. Washburn, ‘ prior to the Statute of Frauds, in the time 
of Charles II., it did not require a written instrument to convey 
corporeal hereditaments, except as provided in the matter of 
deeds of bargain and sale.’’* But it was at an early day held 
impossible to create a use in any corporeal hereditament, such as 
rents, which required a deed at common law, unless it was 


’ declared by deed.* Now the Statute of Frauds only required an 


instrument in writing, signed by the grantor, and did not require 
it to be seeled. The requirement of a sealed instrument was 
left as it was at common law. Afterthe passage of the Statute 
of Frauds, therefore, except as to bargains and sales and grants, 
a deed. was not required to make an effectual conveyance. It 
must not be understood that any reference is made here to the 
common law secondary conveyances, such as a release, surrender, 
or exchange. These conveyances were all in the nature of a 
grant,’’ and required a deed.> Feoffments could be made bya 
simple instrument in writing, and it would seem that covenant to 
stand seised did not actually require a seal, although a covenant 
is a sealed instrument; for it is stated unqualifiedly by the old 


1 27 Hen, VIIL, ch. 16. 4 2 Washb. on Real Prop. 892; 2 Bla. 
2 3 Washb. on Real Prop, 421. Com. 831; 1 Spence Eq. Jur. 449. 
8 8 Washb. on Real Prop. 421, 422. 5 2 Bla. Com. 824-827. 
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authorities that, for the creation of « use an oral declaration was 
sufficient, but it required a valuable consideration to create a use 
in a stranger, and a good consideration to vest it in a blood rela- 
tion! The word covenant is also often used as synonymous with, 
although technically different from, contract or agreement. 
Thus we speak of covenants in leases, when usually leases are 
not sealed. 

But although a deed was not required before or after the Stat- 
ute of Frauds, except in the case of grants and bargains and 
sales, it was always customary to use them. In the early days 
of the feudal system the great lords and barons were ignorant 
of the art of writing, and could not sign their names; but they 
all possessed seals, and when any important writing was required 
to be executed, they sealed it with their own seals, instead 
of signing.” From the solemnity of the act of sealing, a seal 
was at an early day held to import a consideration. If, there- 
fore, a sealed instrument was used in the declaration of a use, 
no actual consideration was necessary to support the use, if some 
sufficient consideration was acknowledged in the deed.? But if 


it was a parol declaration, a consideration had to be proved in 
order to raise a use. To avoid the necessity of proving a con- 
sideration it became a common custom to use a sealed instru- 
ment. 


This was the state of the law in England at the time of the 
American Revolution. The next question is, what is the condi- 
tion of the law in America? It follows, as a necessary conse- 
quence, that in those States which have expressly or impliedly 
adopted the common law of England, except so far as it is modi- 
fied by statute, the law in respect to the requirement of a sealed 
instrument to convey lands must be the same, unless it has been 
changed by a local statute. The only doubtful question involved 
in this conclusion is the effect of the Statute of Enrollment upon 
the American law. It has been very generally held that this 


12 Washb. on Real Prop. 392, 394; Com. 305, 306; 3 Hallam’s Middle Ages, 
1 Spence Eq. Jur. 449, 450; see Tiedeman 329. 
on Real Prop., sect. 444. 5 1 Spence Eq. Jur. 450, 451; 2 Bla. 
* Williams on Real Prop. 147; 2 Bla. Com. 329; Tudor Ld. Cas. 255; Lewin 
on Trusts, 27. 
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statute has not been adopted by the American colonies as a part 

of the common law.' But the cases cited raised the question as 

to the necessity of enrollment, and did not involve the discussion 

as to the applicability of the statute, so far as it requires a deed 

to create a use by bargain and sale. The natural presumption 

would be, that a statute could not be recognized in part and 

denied to be in force as to its other requirement, particularly 

where the provision, supposed to be recognized, is only auxiliary 

to the main object and purpose of the statute. The conclusion, 

therefore, is that unless the Statute of Enrollment is in force in 
this country, or unless thereis a State statute requiring a use or 
trust to be created by deed in order that it may be executed by the 
Statute of Uses into a legal estate, the ordinary deed in common 
use will be effectual to pass the legal title to any freehold ina 
corporeal hereditament, without being sealed, if an actual consid- 
eration is proved to have passed from the grantee to the grantor. 
And, furthermore, if in any State the ordinary conveyance can 
operate as a feoffment, and the State statutes do not expressly 
require a sealed instrument, the conveyance will be a good feoff- 
ment without being sealed, and without the acknowledgment or 
proof of consideration, if the conveyance expressly declares to 
whose use the lands shall be held. One other observation may, 
perhaps, be necessary; and that is, that where a statute pre- 
scribes a form of conveyance, and requires a seal in executing it, 
it does not invalidate the other modes of conveyance, which 
were previously in use, unless they are expressly repealed or 
abolished ; and the requirement of a sealed instrument in the 
statutory conveyance will not, by implication, make a seal nec- 
essary in the other forms of conveyance. 

For the purpose of illustrating the condition of the law in the 
different States in respect to the necessity of a seal, reference 
will be made to Massachusetts, New York, South Carolina, and 
Missouri. 

In the Revised Statutes of Massachusetts of 1860 there are 


1 Rogers v. Eagle Fire Ins. Co.,9 Givan v. Doe, 7 Blackf. 210; Welch »v. 
Wend. 611; Jackson v. Wood, 12 Johns. Foster, 12 Mass. 96; Report of Judges, 3 
74; Jackson v. Dunsbagh, 1 Johns. 97;  Binn, 156. 
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two sections which have a bearing upon the question under dis- 
cussion. On page 465,' it is provided in effect that the 
conveyance of a freehold estate may be by deed, possessing cer- 
tain requisites there enumerated, without livery of seisin. The 
evident intention of the Legislature was to render the livery of 
seisin unnecessary, by providing that the conveyance may be by 
deed, the word ** may ’’ being used in the statute instead of 
‘“must.’’ If, therefore, a conveyance was made by livery of 
seisin, this section of the statute could not be construed to have 
so changed the common law as to require the livery of seisin to 
be evidenced by adeed. A simple writing, signed by the feoffor, 
would satisfy the requirements of the Statute of Frauds. 
But in section 3,’ it is provided in substance that no bargain and 
sale, or other like conveyance of a freehold, and no lease for 
more than seven years shall be valid and effectual against any 
other person than the grantor and those in privity with him, who 
have notice, or who are voluntary grantees, unless the same be 
made by deed, and recorded, etc. Here the manifest intention 
of the Legislature was to provide for the recording of all instru- 
ments of conveyance, and not to determine the requisites of the 
conveyance, beyond that of recording. But even if the statute 
should be construed so as to require a sealed instrument in all 
kinds of conveyances, under this section a conveyance by a sim- 
ple writing would still be good against all persons except subse- 
quent purchasers for value and without notice. In Stewart v. 
Clark,’ a conveyance was brought into dispute from the want of 
a seal, and the court held that section 3 did not affect the ques- 
tion whether a seal was necessary, but that under section 1 a 
sealed instrument was required in order to convey a freehold 
estate. As has been stated already, this section only provides 
that a conveyance may be by deed, and does not expressly, or by 
necessary implication, require a seal in the use of a common-law 
feoffment with livery of seisin, or in the conveyances under the 
Statute of Uses, and since these modes of conveyance may still 
be employed in that State, we reach the conclusion that in no 
case is a sealed instrument absolutely necessary to the convey- 


1 Sect. 1. 2 p. 466, 313 Met. 79. 
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ance of a freehold estate, unless section 3, referred to above, 
requires a deed, in order to be valid against subsequent purchas- 
ers for value and without notice, or unless there has been later 
legislation on the matter. 

In New York there are two statutory provisions, which, at 
least apparently, effectually dispose of the question, so far as that 
State is concerned. In 1 Revised Statutes! a sealed instrument 
is required for the grant of a freehold, and on page 7339 it is 
provided that **deeds of bargain and sale, and of lease and 
release might continue and be deemed grants, and subject to all 
the provisions of the statute concerning grants,’’ ? while deeds of 
feoffment are abolished. A sealed instrument is, therefore, 
required in New York to convey a freehold, and if a trust is 
created in fee or for life by an instrument not under seal, it will 
presumably be an implied trust, and will not be executed into a 
legal estate under the operation of the statute. But, although 
this would probably be the conclusion of the courts, if the ques- 
tion should now come up for adjudication, some doubt still exists 
as a result of two other statutory provisions. In 2 Revised Stat- 
utes* it is provided that ‘* no estate or interest in lands other 
than leases for a term not exceeding one year, nor any trust or 
power over or concerning lands, or in any manner relating 
thereto, shall be hereafter created, granted, assigned, surren- 
dered or declared, unless by act or operation of law, or by a deed 
or conveyance in writing, subscribed by the party creating,’’ etc. 
In 1 Revised Statutes‘ it is also provided that ‘* every person who 
by virtue of any grant, assignment, or devise, now is, or here- 
after shall be, entitled to the actual possession of lands, and the 
receipt of the rents and profits thereof, in law or in equity, shall 
be deemed to have a legal estate therein of the same quality and 
duration, and subject to the same conditions as his beneficiary 
interest,’’ unless it be an active trust. These latter statutory 
provisions leave one under the impression that an express trust 
may be created by an unsealed instrument in writing, and all 
express trusts, except those in which the trustee has some active 


1 p. 788. 5 p. 184, sect. 6. 
* McCall on Real Prop. 188. 4 p. 727, sect. 47. 
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duty to perform, are, by statute, declared to be legal estates. 
Adjudication will be necessary to reconcile these conflicting 
statutory provisions." 

In the Revised Statutes of South Carolina (1872),? an old 
statute is re-enacted, which in almost the language of the English 
statute of enrollment provides that no bargain and sale shall 
have the effect of transferring the legal estate of a freehold 
under the Statute of Uses, unless the same be made by deed 
and recorded. This provision has been submitted to judicial 
construction, and it has been held that registration is not by that 
provision made a requisite of a conveyance, and that the convey- 
ance without registration will nevertheless be valid against all 
persons except subsequent purchasers for value and without 
notice.? If this statute did not make the recording necessary to 
the validity of a conveyance, it can not be construed to make a 
sealed instrument necessary; for, like the English Statute of 
Enrollment, registration was the main purpose and object of the 
statute, and the requirement of a deed was only auxiliary. The 
situation on this question in South Carolina is still further com- 
plicated by the action of the late commission, in their prepara- 
tion of a new revision. Believing, no doubt, that the common 
law required a sealed instrument and that it required no statute 
to make it necessary, they have omitted the clause of the revis- 
ion of 1872, above referred to, so that the language of the late 
revision only requires registration for the purpose of furnishing 
constructive notice of the conveyance. By the Revised Statutes 
of 1872, all acts or parts of acts, not incorporated in that revis- 
ion, are expressly repealed, while, as the writer has been 
informed, there is no express repeal of such acts by the late 
revision. If the late revision operates as a repeal of the clause 
given, there can be no doubt that a sealed instrument is not 
necessary to the conveyance of a freehold estate in corporeal 
hereditaments; and even if that clause is still in force, under the 
judicial construction given to it in respect to recording, this would 


1 For the correctness of my quotations 2 p. 422. 
from the New York Revised Statutes, I 5 Kottman v. Ayer, 1 Strobh. 552; 
have relied upon Prof. McCall’s work on Steele v. Mansell, 6 Rich, 437. 
the New York Law of Real Property. 
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still seem to be the proper construction of the law. There is 
statutory conveyance provided, and this conveyance is required 
to be sealed. But feoffments, and the conveyances under the 
Statute of Uses may still be employed, and the common law 
rules concerning them have been modified by statute only in the 
manner indicated by the clause to be found on page 422, Revised 
Statutes of 1872. 

In Missouri there is no statutory form of conveyance, and 
feoffments and.conveyances under the Statute of Uses are recog- 
nized as valid modes of conveyance.' But in the Revised Stat- 
utes of 1879, it is provided that ‘all deeds or other conveyances 
of lands, or of any estate or interest therein, shall be subscribed 
and sealed by the party granting the same,’’ etc. This provision 
is not only broad enough to include.the creation of express trusts 
within its operation, but it makes sealing necessary to any instru- 
ment of conveyance, affecting the title to lands, whether it pur- 
ports to convey a freehold or an estate for years. But in 
Cornelius v. Smith,’ it was held, after the enactment of the 
foregoing section, that a trust may be created by parol, provided 
it be manifested and proved by a writing. If a trust may still 
be created by an instrument not under seal, then, if it is a passive 
trust, there is no reason why the Statute of Uses should not 
execute it into a legal estate, thus making it possible under the 
Statute of Uses to transfer the legal estate without a sealed 
instrument. But feoffments, and all other legal conveyances, 
must be sealed. 

It is impossible to give the condition of the law on this point 
in all of the States, as such an undertaking would extend this 
paper beyond its purposed length. But it might be stated, in 
further illustration of the importance of the question here 
mooted, that in Georgia, Iowa, and Illinois, there are no statutory 
provisions which make sealed instruments a requisite to the 
conveyance of freeholds, and, therefore, the common-law rules, 
already explained, will apply. 

In conclusion it might be stated, that statutory provisions may 
be found in some of the States, which require a sealed instru- 


1 Poe v. Domec, 48 Mo. 481. 2 55 Mo. 628. 
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ment, in order that it might be recorded and thereby furnish 
constructive notice to subsequent purchasers. Such provisions 
only exclude the unsealed instruments from the operation of the 
recording laws, and would not make a seal necessary as against 
.the grantor and his privies, who have notice or who are voluntary 
grantees. In discussing this question, very few decisions have 
been cited, for the reason that wherever the necessity of a seal 
has come up for adjudication the court has almost always taken 
it for granted that independent of statute a seal was necessary, 
and indulged in no discussion of the question. 
C. G. Trepeman. 
CoLumsia, Mo. 
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LIABILITY OF MUNICIPAL CORPORATIONS FOR NEG.- . 
LIGENCE. 


BaRNEs Dist. oF CoLumBIA, 91 U.S. 540 (1875); v. Boson, 122 Mass, 
344 (1877). 

These are the leading cases in this country on the responsibility 
of municipal corporations for neglect of duty. They differ abso- 
lutely in the conclusions reached. 

In the former it is held ‘* that a city is responsible for mere 
negligence,’’ e.g., in not keeping its streets in order, and that this 
is ** settled law.”’ 

In the latter that there is no such responsibility unless it is 
specially imposed by statute. 

Judge Dillon’ has also discussed the subject very fully. His 
conclusions are: 

1. That there is no common-law liability for injuries result- 
ing from negligence on the part of quasi corporations such as 
counties, townships, and New England towns for negligence, e.¢., 
in keeping streets, highways, etc., in repair.’ 

2. That the rule is otherwise as to municipal corporations.’ 

There is not an absolute uniformity in the States. For exam- 
ple Indiana* and Maryland ® reject the distinction and hold both 
liable without special statute. The New England States regulate 
the matter specially by statute and hold both responsible for 
such injuries as are caused by any defects or want of repair 
which has existed for twenty-four hours.® In these States the 
liability is ‘* wholly a creature of the statute.’’? 

Judge Dillon sums up as follows: * The cases may be grouped 
into the following classes : — 


lst. Where neither chartered cities nor counties are held to an 


1 Municipal Corporations, A. D. 188, 5 Sect. 1018 n. 


sects. 996-1028. 6 Sect. 1000 and notes. 
2 Sects. 996, 997 and 1014. 7 Chisey v. Canton, 17 Conn, 475. 
® Sects. 996 and 1014. 8 Sect. 999. 
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implied civil liability. Only a few States adopt ‘this extreme 
view.” 

2d. Where both chartered cities and counties are alike held to 
be impliedly liable for their neglect of duty. This doctrine pre- 
vails also in a few of the States. 

3d. Where municipal corporations proper, such as chartered 
cities, are held to an implied civil liability for damages caused to 
travelers for defective and unsafe streets under their control, 
but denying that such a liability attaches to counties or other 
quasi corporations as respects highways and bridges under their 
charge. This distinction has received judicial sanction in a large 
majority of the States, where the legislation is silent in respect 
of corporate liability.’’ And this rule is that approved by Mr. 
Dillon himself.’ 

The States holding ‘‘ the extreme view ’’ that neither corpora- 
tions as cities, nor guasi-corporations as counties, are held to an 
implied civil liability for such damages are given as New Jersey,” 
Texas,*® Michigan,* and South Carolina.® 

New Jersey will be considered later. Texas has recently 
reversed and overruled Navasota v. Pearce. The authority of 
the Michigan case is greatly weakened by the dissenting opinion 
of its only judge (Cooley) who has a national reputation. 

Of the South Carolina case Judge Dillon says: * ‘* The result 
was right, but the decision should be placed, we think, upon the 
ground that the intendant (in blowing up a house to stop a fire) 
was discharging a public as distinguished from a municipal or — 
corporate duty and is not in this matter to be regarded as the 
agent of the city, and therefore the city would not on the prin- 
ciple of respondeat superior be responsible for his acts.’’ 

An examination of the case shows the justness of this criti- 
cism. 

The intendant of the city blew up a house to stop a fire. The 
owner claimed damages. The opinion, delivered by Harper, is 
not very positive and the following legislation is not noticed by 
the court or counsel. 


1 Sect. 1018. * Detroit v. Blakely, 21 Mich. 84. 
2 Pray v. Jersey City, 32 N. J. 394. 5 White v. Charleston, 2 Hill, 571. 
3% Navasota v. Pearce, 46 Texas, 525, 6 Sect. 957. 
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The power to blow up the house in order to check the fire, did 
not belong to the intendant, but to the board of fire-masters,! 
After the city was incorporated, its ordinances vesting this 
power in this same board, was confirmed by the Legislature,? 
This board had absolute control at fires; and only in their 
absence did the intendant represent them. They were an unin- 
corporated body of public officers without power to levy assess- 
ments and without a corporation fund. So in blowing up the 
house, the intendant was not acting as intendant, but as the rep- 
resentative of this board —a quasi corporation at the utmost. 
This reconciles the case with the current of authorities. 

That it did not commit this State to the ‘* extreme view ”’ 
mentioned by Judge Dillon is shown by the case of Johnson v., 
Charleston (1871),° for in it this city was held to be clearly 
bound to the ‘* exercise of ordinary care and vigilance in keep- 
ing the surface of the streets in repair so as to be safe for 
passengers.’” Johnston had fallen through a cellar door on the 
street. He obtained damages. 


In Chester v. Coleman,* however, the court, though stating 


that the point was not before it, and that what it said on the 
point was mere obiter, expressed the opinion that White v. 
Charleston, had settled the doctrine, and that a municipal cor- 
poration in the State is not responsible for negligence, unless 
the liability is imposed by statute.® 

To return to the cases at the head of this paper : — 

In*Barnes v. Columbia, the corporation gave leave to a rail- 
way company to build its road through K Street, and to change its 
grade. In making this change a pit was dug and into it Barnes 


1 Eckhard’s Dig., p. 414, AA., 1778. 
2 Jb, 842. 


of England. In the latter, under the 
lead of one of its ablest members (Lord 


338. C. 282, 

41458. C. 285. 

5 Since writing the above the Supreme 
Court of South Carolina has decided, in 
Black v. Columbia, that a municipal cor- 
poration is responsible neither for misfe- 
asance nor non-feasance. It has, there- 
fore, gone beyond Judge Gray. Curious 
the contrast between this court and that 


Blackburn) the tendency is to make all 
boards charged with the duty and en- 
dowed with the power to repair streets, 
highways, ete., responsible in damages 
for injuries arising from their defective 
condition. In South Carolina the reverse 
is the case, even though the Legislature 
has long since made counties responsible 
in such cases. 
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fell. On action brought, he recovered damages. The verdict 
was set aside by the Supreme Court of the District, and the case 
was taken to the Supreme Court of the United States. 

This sustained the verdict ; holding substantially that the Dis- 
trict of Columbia was a municipal corporation, with ‘ entire 
control’’ of the streets; that the care of the streets was pecu- 
liarly a ‘* municipal duty ;’’ that the authorities establishing the 
doctrine ‘* that a city is responsible for its mere negligence, are 
so numerous and so well considered, that the law must be 
deemed settled in accordance with them.’’ 

The opinion is elaborate and sustained by numerous authori- 
ties. Field and Bradley concurred in the law as to cities gener- 
ally, but dissented in this case, on the ground that the District 
of Columbia did not elect its own officers. They were appointed 
by the President. Swayne and Strong dissented generally. So 
those holding cities responsible in such cases were Waite, C. J., 
Clifford, Miller, Field, Bradley, Davis, and Hunt, as against 
Swayne and Strong. 

In Hill v. Boston, a child attending a public school in Boston 
fell over the railing of the second flight of stairs and was in- 
jured. This railing was so low as to be dangerous. Boston was 
bound to keep and maintain this school. 

Gray, C, J., delivered the opinion, and it is an elaborate and 
learned reply to the opinion of the Supreme Court in Barnes v. 
Columbia. ‘* The respect due to that high tribunal,’’ he says, 
‘**has led us to re-examine the foundation upon which our law 
rests.”’ 

Has he done so successfully ? 

He opens with the following proposition: ‘Although the 
English books contain numerous cases of indictments or infor- 
mation for neglect to repair highways and bridges, no instance 
has been referred to in the frequent discussion of the subject in 
England and in this country, in which an English court has sus- 
tained a private action against a public or municipal corporation 
or quasi corporation for such neglect, except under a statute 
expressly or by necessary implication giving such a remedy.”’ 

And for this he cites Brooke’s Abridgment, the Year Books, 
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and Williams’ Case,' frankly admitting, however, that ‘at first 
sight (they may) be taken but as the statement of the gen. 
eral rule that a public nuisance can be prosecuted by indict- 
ment only and not by private action.’’ But he adds, these 
cases **have been uniformly understood in modern times ag 
showing that it was because the highway ought to be repaired by 
thepu blic, that the common law did not make an injury arising 
from neglect to repair a subject of private action, but only of 
indictment.”’ 

As so understanding, these authorities are cited: Lord Ken- 
yon in Russell v. Devon; Alderson, B., in McKinnon v. Pier- 
son; Hannen, J., in Gibson v. Preston; Kent, C., in Bartlett v. 
Crozen; Hornblower, C. J., in Freeholders v. Strader, and Sel- 
den, J., in Week v. Brockport. We shall return to them. At 
present, let us see what Williams’ case says for itself. 

‘‘A man® shall not have an action on the case for a nuisance 
done in the highway, for it isa common nuisance,’’ (and thus 
a hundred actions might be brought for the same cause). 
‘© But if any particular person afterwards, by the nuisance 
done, has more particular damage than any other, then for 
that particular injury he shall have a particular action.’’ * 

Noy., Moor. and Roll. Rep. Ihave not seen. The remainder 
fully sustains Williams’ Case. To quote Lord Coke: ‘As if he 
and his horse fall into the ditch, whereby he received hurte and 
losse; then for this special damage, which is not common to 
others, he shall have an action on the case.”’ 

In Russell v. Devon, or more correctly, Russell v. The men 
dwelling in the county of Devon,® the damages claimed for an 
injury to a wagon caused by a bridge out of repair, are refused 
only because the defendants were not a corporation with a cor- 
poration fund. Says Lord Kenyon: ‘‘The question here is 
whether the body of men who are sued in the present action are 
a corporation or gua a corporation, against whom such an action 


1 5 Rep. 72 b. Cr. Jac. 446, 478; Noy. 120; Moor. 180; 
2 Page 346. 9 Co. 118; Boulston’s Case, 5 Rep. 104 
8 5 Rep. 78. b; 2 Roll. Rep. 26; Brook’s Action, 6. 

* Citing Co. Lit. 56 and Cr. Eliz. 664, 5 2 Term Rep. 666. 
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can be maintained.’’ The court unanimously held they were 
not, and therefore dismissed the case. 

In McKinnon v. Pierson,’ it was specially averred that the 
defective bridge which caused the injury to the plaintiff ’s car- 
riage, was not within ‘* any city or town corporate,’ and dam- 
ages were claimed from the inhabitants of the whole county 
of Cardigan. The jury found for the plaintiff, but the court 
arrested the judgment. 

«¢ There is no doubt,’’ says the court,’ ‘* of the truth of the 
general rule that where an indictment can be maintained against 
an individual or a corporation for something done to the gen- 
eral damage of the public; an action on the case can be main- 
tained for a special damage done to an individual.” * * * 
(and then referring to Russell v. Devon, above quoted). ‘* We 
think it clear on a full consideration of that case that the only 
reason why the action would not lie, was because the inhabitants 
of the county were not a corporation, and could not be sued.’’ 

In Gibson v. Preston,’ the construction of the English stat- 
utes constituting ‘* Local Boards of Health,’’ is involved — 
whether they, as a corporation, are responsible for defective 
highways. They were held not to be, because the highways 
vested in them are the highways ‘‘ reparable by the inhabitants 
at large,’"” — who, of course, could not be sued because they 
did not constitute a corporation. 

Bartlett v. Crozier: * To all that is said on the point, in this 
case, may by applied the remarks recently made by the Amer- 
ican Law Review of a South Carolina decision. It is ‘*a 
huge obiter dictum.’’ Would, however, that all obiter dicta 
carried the weight of Ch. Kent’s! The action was against 
an ‘** overseer of highways for injuries caused by a defective 
bridge.’” The court held — 

1. That if any one was liable it was the commissioners of 
highways, and not their subordinate, the overseer of highways. 

2. That even if the overseer were responsible, the pleadings 
were fatally defective in not charging a special neglect of duty. 


1 8 Ex, 319. 3 L. R. 5 Q. B. 218. 
* Page 827. * 17 Johns. 440. 
VOL. XVIII 
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Surely these grounds were conclusive and enough. There 
does, however, follow a long and interesting discussion about 
the responsibility — not of cities —but of such officers as the 
commissioners of highways — quasi corporations if one pleases, 
‘The law has not supplied them with the pecuniary means or 
armed them with the coercive powers requisite to meet and sus- 
tain such an enormous and dangerous responsibility.”’ 

The New Jersey case quoted in Hill v. Boston,’ does not relate 
to a municipal corporation, but to a county, and the judgment 
is based, in part at least, on the fact there was not ‘* any corpora- 
tion fund out of which the damages, if recovered, could be 
made; ?’’ and on the authority of McKinnon v. Pierson, Gibson 
v. Preston, and Bartlett v. Crozier. But it is useless to discuss 
this case, as in the recent case of Pray v. Jersey City* (not 
cited in Hill v. Boston), the principle has been extended to muni- 
cipal corporations. See, however, Ripley v. Essex,* where the 
liability was enforced. 

Week v. Brockport,’ is found in a note to the case of Conrad 
v. Ithaca. The principles fixed by these cases are — 

1. That it is the settled law of New York that municipal cor- 
porations are responsible in damages for injuries caused by an 
omission to keep the streets, sewers, etc., in order. 

2. That all grantees of franchises hold them on the express 
condition of the performance of every condition of the grant, 
express or implied. 

3. Among the duties imposed by all charters on municipal 
corporations, whether expressed or merely implied, is the duty 
to keep the streets in repair. 

And consequently these villages, Brockport and Ithaca, were 
held responsible. 

This closes the review of the cases specially cited in Hill v. 
Boston. The real corner-stone of the whole doctrine is the case — 
from Brooke’s Abridgment. Baron Alderson thus paraphrases 
it in McKinnon v. Pierson : * — 

‘¢ Inasmuch as the highway ought to be repaired by the pub- 


1 Freeholders v. Straden, 4 Har. 108, #11 Vroom, 45. 
A. D. 1840. 5 16 N. Y. 16. 


2 Page 116. 6 8 Ex. 821. 
3 82 N. J. 394. 
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lic, an injury arising from that neglect can not be the subject of 
an action, but is only ground for the crown interfering.’’ This 
only is not in the original —and the case relates to the miring 
of a horse in a foundrous highway — not in a street. The con- 
text, therefore, and the fact that while Baron Alderson cites the 
case approvingly, he holds in the same opinion a municipal cor- 
poration unquestionably liable for such damages, render it more 
than probable that the case and the dictum refer only to unin- 
corporated bodies. This is confirmed by Thomas v. Sorrell,’ 
mentioned in Hill v. Boston, which is a similar case of a ** man 
having particular damages by a foundrous way,’’ and makes 
the distinction between unincorporated and corporate bodies — 
exactly as in Williams’ Case, previously cited. 

The rule of the English courts, even from the above cases, 
seems clearly to be that counties, townships, and other public 
bodies, which are not corporations, and which have no corpora- 
tion fund from which damages may be made; are not responsi- 
ble for injuries resulting from defective streets, etc. But that 
municipal corporations are so liable. 

This is confirmed by other cases; only in the later cases a 
strong tendency is shown to extend the responsibility to coun- 
ties and other quasi corporations. 

A leading case is Mayor, etc., of Lyme Regis, v. Henley. It 
was very elaborately argued, and will be found first in 5 Bing. 
91 (Common Pleas); then on error in 3B. & A. 77 (King’s 
Bench), and lastly (A. D. 1834), before the House of Lords, 
in 2 Clk. & Fin. 331. The suit was to recover damages for an 
injury resulting from the neglect of the town to keep a sea-wall 
in repair. The verdict was for the plaintiff, and was sustained 
by the whole court. 

On the trial in the House of Lords the judges were sum- 
moned, and the following attended: Lord Denman and Tyndal, 
C. JJ., Bayley, Vaughn, and Gurney, BB., Park, Bosanquet, 
Gaselee, Taunton, Parke, Patterson, and Anderson, JJ. Park 
delivered the opinion of the judges, which was made the judg- 
ment of the House. 


1 Vaugh. 330. 
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It decides that to maintain such an action it must appear that 
the corporation was bound to keep the place in question in re- 
pair ; that the obligation is of such public concern that an indict. 
ment would lie for the neglect, and that the plaintiff has suffered 
some special damage. That the acceptance of the charter by 
the corporation fixes the obligation to repair as strongly as if 
there were a special covenant to this effect. 

In Hill v. Boston, a distinction is drawn between the cases 
where the duty to repair arises from prescription, and where it 
arises from a charter. This distinction was also urged in this 
case, and is thus met by the judges : — 

‘It is admitted’ that if their liability arose by prescrip. 
tion, they would be indictable, and also an action would lie 
for special damages, as in Lynn v. Turner, by Lord Mans- 
field,? Churchman v. Funstal,’? Pann v. Partridge,* and many 
other authorities not necessary to cite, because it is un- 
doubted law that whenever an indictment lies for non-repair, 
an action on the case will lie of a party sustaining any peculiar 
damages. 

‘¢ We are unable to see any distinction between a liability by 
prescription and a liability arising within time of memory, but 
legally created. We do not say that a prescription necessarily 
implies a charter or grant, but it necessarily implies a legal ori- 
gin, and a charter would be a legal origin.”’ 

This case, of course, could not escape Mr. Justice Gray, but 
he restricts the decision to a ‘* liability arising by prescription,” 
and says that the later English cases show that the case does not 
establish ‘* such a universal rule,’’? as the words imply. What 
then say these later cases? Lyme Regis v. Henley, was de- 
cided in 1834. It was followed in 1856 by Scott v. Manchester.’ 
The city was authorized to build gas-works, and employed com- 
petent workmen for that purpose. Still, by the neglect of one 
of these, the plaintiff was injured. The city was held liable on 
the same ground as in Lyme Regis v. Henley. 


1 Page 354. * Hard. 162. 
2 Cow. 86. 5 1H. & N. 59, and on error in 2H, 
3 Show. 255; Carth. 199. & N. 204. 
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Mersey Docks v. Gibbs,’ follows in 1866, and marks a step 
forward in English jurisprudence. The ‘‘ Mersey Docks and 
Harbor Trustees ’’ were not a municipal corporation, but a cor- 
poration for managing the docks, etc., at Liverpool. They are 
public officers, and the tolls, etc., do not come to them as a com- 
pany, but only for the public purpose of keeping the docks, 
etc., in order. A ship coming in, stuck on a bed of mud, which 
should not have been there, and was injured. It brought suit 
for damages. The trustees relied on the case in Brooke’s 
Abridgment, and all that class of cases which exempt public 
officers from liability, specially Duncan v. Findlater,? Holliday 
v. St. Leonards,* and Hospital v. Ross.* 

The judges were summoned and their opinion delivered by 
Lord Blackburn. It overrules expressly Duncan v. Findlater, 
and by implication the case from Brooke’s Abridgment, and held 
these trustees, though a public body appointed for a public pur- 
pose, responsible. 

The older cases were overruled and the liability put on the 
broad ground, ‘‘ that in absence of something to show a contrary 
intention, the Legislature intends that the body, the creature of 
the statute, shall have the same duties, and its funds shall be 
rendered subject to the same liabilities, as the general law would 
impose on a private person doing the same things.”’ 

Foreman v. Canterbury,’ in 1871, follows this case. It is the 
same question as in Gibson v. Preston,® and it is decided differ- 
ently. Holliday v. St. Leonards,’ is mentioned specially as 
overruled in principle by Mersey Docks v. Gibbs. 

White v. Hindley * and Blackmore v. Vestry,’ show yet more 
the growing tendency of the English courts to get rid of the 
earlier cases and to hold all bodies like the ‘* Local Boards of 
Health’’ to a strict responsibility for the negligence of their 
agents. In these cases, these guasi corporations are held respon- 
sible for injuries, though the reasoning by which their liability 


111 H.L.C. 686, and L. R. 1 H. L. 98. 6 Supra. 

2 6 Clk. & Fin. 894. 7 Supra. 

$110. B. 8. 192. L. R. 10 Q. B. 228 (1875). 
* 12 Clk. & Fin. 507. * 9 Q. B. D. 451 (1882). 

5 R. 6 Q. B. 216. 
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- is reconciled with the exemption granted in the earlier cases js 
perhaps strained. It recalls somewhat the story of the Bishop. 
Baronet, who, when reproached for swearing, answered that it 
was the Baronet and not the Bishop that swore. Ah! but what 
will the Bishop do when the Baronet is damned for swearing? 
Must pay the piper. 

I shall refer to one more English case. Like Blackmore », 
Vestry it has been decided since Hill v. Boston. 

Bathurst v. McPherson: ' It was a case of the plaintiff’s being 
injured by his horse falling into a hole in the streets. The deci- 
sions below were in conflict and it came before the Privy 
Council with a verdict against the plaintiff. Mr. Benjamin 
argued for the city and cites almost every authority in its favor. 
The court, however, overruled them practically and set aside the 
verdict. The corporation was held liable to an indictment and 
therefore to an action by one who had suffered a special damage. 
And ‘* there is no principle upon which a distinction in this 
respect between non-feasance and misfeasance can be supported.” 

Few can doubt that the rule which now obtains in England 
and in almost all the United States, is the correct one. Munic- 
ipal corporations — and townships, counties, ete. —are now 
clothed with full power to keep their streets and highways in 
order; and they should be required to do so. Townships, coun- 
ties, etc., are now generally made liable by statute. They under- 
take the duty and have funds to keep the streets, etc., in order; 
and if they by their neglect of duty inflict injury on any one 
they should be held liable for it. To establish this rule is the 
only way to enforce diligence. The enforcement of it by indict- 
ment experience shows is futile. 

I do not discuss the liability of cities, etc., when the streets 
are made unsafe by their own act. Judge Gray admits the lia- 
bility in such cases, and therefore the law on this point may be 
safely assumed as very generally settled. 

Has Mr. Chief Justice Gray answered the Supreme Court of 
the United States successfully ? 


H. E. Youne. 
CHARLESTON, August, 1883. 


1 L. R. 4 App. Cas. 256, Privy Council, 1879. 


NOTES. 


To rune Reaper. — We take pleasure in announcing that we have 
added to the editorial staff of the Review Leonard A. Jones, Esq., of 
Boston, well known to the legal profession as the author of several 
authoritative treatises on leading titles of the law. We trust that in 


adding to our editorial force this able and cultivated lawyer, our sub- 


scribers will see a purpose on our part to put new energy and new 
thought into the columns of the Review, and to make it even more 
valuable in the future than it has been in the past. We believe that 
we may now say without egotism, that the Review-has acquired an influ- 
ence and prosperity which no American legal publication has hitherto 
reached. We have known that in this, as in every kind of journalism, 
the road to success lay in keeping abreast of the times, in pushing for- 
ward into new fields of inquiry, and in not allowing the graveyards to do 
all our thinking forus. In respect of the kind of matter which we have 
furnished, we have aimed to present such matter as would suit the 
greatest variety of minds, and meet the greatest variety of wants. Our 
chief effort has been to make the Review practically useful to the great 
working army of lawyers and judges; but we have not avoided the 
higher fields of legal thought or the more general fields of philosophical 
and historical inquiry ; nor have we failed in every number to furnish 
something that would be companionable to a tired lawyer in his leisure 
hour. If our book reviews have sometimes seemed harsh to authors and 
publishers, we can only say, as we have said before, that we have en- 
deavored to say in them exactly what, with our limited means of 
information, we should write to a friend who had asked our advice con- 
cerning aparticular book. Whenever we have departed from this rule 
it has been in the direction of indulging manifest faults rather than in 
the direction of hypercriticism and unnecessary fault-finding. We are 
widening the circle of our contributors and raising the standard of our 
contributions ; and in our department of leading articles we have sev- 
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eral surprises in store for our readers during the coming year. Our 
digest of all the important cases relating to substantive law which have 
appeared in other legal periodicals, has proved a feature of great 
usefulness, and care will be taken to continue it and to increase its excel- 
lence. We return thanks to the American bench and bar for their 


generous support, and promise for the coming year renewed efforts to 
deserve their good opinions. 


A Juryman nor Hear Born Sipes. — On one occasion, 
a juryman begging to be excused from attendance, on the ground of 
deafness, Baron Alderson said: ‘‘ Why, you can hear me speak?”’ 
‘* That’s true enough, my lord; but I have to turn my head around very 
awkwardly, for I am quite deaf with one ear.’’ ‘* Oh, then, certainly, 
sir, you are excused,’’ replied Baron Alderson, with mock solemnity ; 
‘*a juryman undoubtedly ought to hear both sides.’’ 


No Sense in [r. — One of the rules of practice of the United States 
Cireuit Court in equity requires the defendant who files a cross-bill to 
pray for process. ‘There is no sense in this, because all the parties are 
in court, and no process, in fact, issues. Nevertheless, if he omits the 
prayer for process, they will not entertain his cross-bill. Is it not time 
that courts had done with such meaningless technicalities, which serve 


only as traps for unwary practitioners or as wasteful nonsense which 
young lawyers must learn? 


Carecess Rerortinc. —It is not only the duty of a court reporter to 
correct obvious grammatical mistakes in the opinions reported, but it is 
especially his duty to see that the citations of adjudged cases are cor- 
rectly printed. This he can only do by verifying them by reference to 
the original reports. The most absurd misspellings of the names of 
reports and reporters are constantly occurring in the books of reports — 
misspellings which do not in the remotest degree suggest the book 
which the judge intends to cite. The most ludicrous instance of this 
which we recollect having seen lately is found on page 242, of vol. 19,of 
the Lower Canada Jurist, in the opinion of Mr. Justice Sanborn, in 
Ex parte Dausereau, as follows: ‘* The Case of the Sheriff of Middlesex, 
14 Gurt, 137; Howard v. Gossett, 10, 2, 13, 359.”’ ** 14 Gurt”’ should 


be translated ‘‘ 14 East,’’ and ‘* 10, 2, 13,’’ should be translated ‘* 10 
Q. B.’’ 
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Some O_p Practitioners. — A writer in the Law Journal (London) 
corrects a mistake of that publication as follows : — 

“The gentlemen named at the foot are all still in practice, and are all older 
practitioners, and several of them older men than Mr. Burn. I dare say there 
are many others whom I do not know of. 

‘Robert Gamlen, admitted Trinity, 1813. 

« James Goren, admitted Michaelmas, 1817. 

‘* Barclay F. Watson, admitted Hilary, 1823, 

** James Williamson, admitted Easter, 1812.’’ 


Errata ET Corricenpa. — It is curious to note the errors which creep 
into any written or printed matter in consequence of being copied or 
reprinted from time to time. In 7 Montreal Legal News,' there is a printed 
extract from the opinion of the St. Louis Court of Appeals inthe case of 
Leete v. The Pilgrim Congregational Society, in which the question for 
decision was whether a court of equity will enjoin the ringing of church 
bells asa nuisance. The extract as given, though correct in the main, 
contains several errors which must be imputed either to the copyist or 
to the printer. It will be remembered that the court refused to enjoin 
the chiming of church bells for religious worship and the striking of 
the hours and quarter hours upon a church clock in the day time, but 


that it enjoined the striking of the hours by clock-work upon a large 
bell in the night time. 


Tue New York Tenement House Cigar Law. — The Legislature of 
New York recently passed an act prohibiting the manufacture of cigars 
in tenement houses in cities having over 500,000 inhabitants. The 
Supreme Court of that State, at New York city, has recently declared 
it unconstitutional. The learned judges were unable to uphold a law 
which makes criminal, in the two cities of New York and Brooklyn, an 
occupation which is innocent and lawful in every other city in the State. 
Nor could they understand upon what ground the Legislature can 
deprive a man of the right of pursuing a lawful and innocent occu- 
pation in his own house. Such a deprivation was a taking from him of his 
property without due process of law; for the gains of his industry are 
his property, and such gains are taken from him when the right to gain 
them is taken from him.? 


1 p. 342. 2 A synopsis of the opinion will be 
found inthe New York Daily Register 
for Oct. 18. 
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Locat Option Laws in Encianp. —It seems that they are trying in 
England the local option system of dealing with the liquor traffic, which 


is so much in vogue in America. In a late number of the Law Journal 
(London), we find the following : — 


“The ‘local option’ doctrine has now passed from the region of theory into 
that of practice. Atseveral of the licensing sessions in the provinces the abso- 
lute power of the licensing justices to refuse the renewal of licenses on the 
ground that they are not required in the district has been boldly asserted and 
acted upon. The various organizations of the licensed victuallers and country 
brewers are naturally fighting hard for the protection of their vested interests, 
and the result of the appeals of which notice has been given will be watched 
with interest. In connection with this subject the little seaport of Poole has 
achieved some notoriety for itself. ‘War to the knife’ has been declared by a 
local alderman against the liquor traffic in the borough, and his efforts to 
obtain convictions on the evidence of private detectives brought down from 
London gave rise to some very disorderly scenes, during which the worthy 
alderman had to seek protection at the hands of the police. The only public 
interest, however, attaching to the matter arises from the unqualified asser- 
tion by the licensing magistrates ef the right to decide on an application for 
renewal of licenses whether or not such licenses are required for the wants of 
the neighborhood. The question at issue is one of considerable importance to 
the general public as well as to the owners and occupiers of licensed premises, 
and it may safely be assumed that the latter will rest content with nothing 


short of a decision by the ultimate Court of Appeal, although the law on the 
subject is tolerably plain.” 


‘*Tue or Excuance Act, 1884.’’ —Now that the Presiden- 
tial question is settled, and happily without the danger of such a con- 
test as occurred in 1876, it is to be hoped that Congress will turn its 
attention to subjects of useful legislation. One of the most important 
bills that has ever been introduced in Congress, is the bill bearing the 
above title, upon which we commented freely in our last issue. We 
have reason to believe that the views which we then expressed have 
met with wide approval. There is a wide demand that Congress should 
take hold of the subject of interstate commerce, and especially that 
interstate commercial paper should be made the subject of a national 
code of rules. At the same time the people do not want the constitu- 
tion changed by acts of Congress or Supreme Court decisions. The 
bill now before the House to regulate commercial paper ought to be 
carefully limited to such commercial paper as is employed in commerce 
among the States, with foreign countries and with the Indian tribes. 
It ought also to be carefully gone over and compared, section by sec- 
tion, with the provisions of the existing law in the leading commercial 
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States; and, having received such modifications as experience may 
suggest, it ought to pass. Weare happy to state that, on these points, 
the views of Mr. Bonney, the accomplished lawyer who drew the bill, 
and also those of Judge Poland, the distinguished jurist and statesman 
who introduced it in the House, coincide substantially with our own. 


Tue Britis or Lapinc Act. —There is, if we mistake not, a bill pend- 
ing before the House of Representatives which has the effect of giving 
to bills of lading the qualities of negotiable paper, unless certain 
restrictive words are indorsed upon them. This subject ought to 
receive careful and separate attention. The Bills of Exchange Act, 
which is also pending before the House, contains a provision which 
makes bills of lading negotiable paper, without any qualifying proviso. 
The importance of this subject lies in the fact that it has, within recent 
years, become almost the universal custom of bankers to discount 
drafts drawn by consignors upon consignees against property that has 
been shipped, provided a bill of lading is attached to the draft. This 
bill of lading, in the understanding of{the commercial world, is a sym- 
bol of the goods themselves; but, under a recent decision of the 
Supreme Court of the United States,! the dishonest agent of a carrier 
may issue a bill of lading where no goods have been received for ship- 
ment, and the carrier will not be liable in an action thereon. The decis- 
ion seems to be supported by good precedents, but commerce, has 
outgrown these precedents. Itis certainly not supported by any sound 
principle. It has done and is doing prolific mischief to commerce, 
and this mischief can only be checked by the legislation which is now 
proposed, 


A Veteran Reporter. —Hon. Norman L. Freeman, reporter of the 
Supreme Court of Illinois, began reporting the decisions of that court 
with Vol. 31, and has reported them continuously to the present time. 
Volume 110 is now about completed. It thus appears that Mr. Free- 
man has reported eighty volumes. No other reporter who has ever 
lived in England or America has reported an equal number, and it is 
safe to say that none who has ever lived in any other country has. We 
believe that Barbour comes next to him with sixty-seven volumes. Next 
to Barbour comes, we believe, Howard, of New York, whose so-called 
Practice Reports have reached the number of sixty-six volumes; but, 


1 Pollard v. Vinton, 105 U. S. 7. 
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though Howard's name still furnishes the name for the series, he has - 
since 1876 ceased to be the reporter of it. His name appeared as the 
reporter of fifty-one volumes. Conover, of Wisconsin, has reported forty- 
two volumes. Crossing the ocean, the longest series of English reports 
which we remember is Beavan, thirty-six volumes. There is, we believe, 
a French serial which reports the decisions of the French courts, and 
which is cited by the name of Dalloz, who was its founder. It has been 
continued by the sons of the founder for many years under the same 
name. We believe that the numbers for each year are bound in a vol- 
ume, and that there must be about sixty yearly volumes in existence, 
Mr. Freeman stands at the head of this list of veteran book makers; 
und we can wish him and the learned court whose officer he is, and the 
profession whose wants he supplies, no better wish than that he may live 
to celebrate the completion of his one hundredth volume —a thing 
which is likely to happen in the near future. 


Names or Cases. — The late John William Wallace, when reporter of 
the Supreme Court of the United States, had a great habit of attaching 
names to cases different from the names of the leading parties, such as 
** The Railroad Tax Cases,’’ ‘* The Slaughter House Cases,’’ etc. The 
accomplished editors of the West Coast Reporter have taken this habit 
up, and are using it for all it is worth, so to speak. We find in a late 
number of that valuable publication, ‘‘ The Case of the Unused Tag,’’ ! 
‘** The Case of the Chinese Wife,’’ ? and ‘* The Case of the Limited Tag.’’? 
These unique names of cases have so far arrested our attention that we 
have discovered that the gist of the decision in the first case is that the 
Chinese Restriction Act of 1882, and also the Amendatory Act of 1884, 
provides for the giving by the collector of customs of a certificate to a 
Chinaman domiciled in the United States, who desires to leave the country 
and afterwards return, and that said certificate shall be the only evi- 
dence permissible to establish his right to re-enter. To obviate delays, 
the officers of customs of San Francisco made a regulation by which, on 
the application of such an intended emigrant to the custom-house, he 
received a white tag, which enabled him to procure the required certifi- 
cate on board the ship. Ah Kee procured such a tag, but omitted to 
procure the certificate, and went back, to China and returned, and tried 
to gain readmittance to the asylum of oppressed nations on the present- 


14 W. C. Rep. 19. 3 7. d.29 
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ation of his white tag. It was held that he could not do this, and that 
he must go back to China. Kew Ock was guilty of the same neglect, 
and on his return to our favored shores, found himself in the same pre- 
dicament. ‘Too Cheong departed for China with the usual custom- 
house certificate, and there took unto himself a wife named Ah Moy, 
and he endeavored to smuggle her back into this country under his own 
certificate. This, it was held, he could not do; for, although husband 
and wife are one by the common law, yet they are not one under the 
Chinese Restriction Act, and therefore Ah Moy will go back to China, 
and will there change her name to Ah Me. 


Revier or ApreLtate Courts. — A learned correspondent in Ten- 
nessee, referring to this subject, suggests this plan of relief: — 

‘That the State constitutions of the several States be so amended as to 
create in each State three or more appellate courts of co-equal jurisdiction. 
Each branch to sit permanently in different parts of the State, and the decision 
of either to be final and binding on the other branches. It should, however, be 
provided that all new and important questions should be reserved for a general 
council of the judges at the State capital, at such time and place as may be 
fixed by law. The constitutions should be so framed as to allow the Legisla- 


ture to increase or diminish the number of these courts as time and circum- 
stance might demand.”’ 


We do not believe the scheme of having three co-ordinate appellate 
courts a good one. ‘There would be a constant conflict of judicial decis- 
ion, and the confusion which already exists in the judge-made law would 
be worse confounded. Experience has shown that it is next to impos- 
sible for an appellate court to adhere with uniformity to its own 
decisions. The better practice would be to divide the State into judi- 
cial districts, each district containing three judicial circuits, and oblige 
these circuit judges to meet together in banc and hear appeals from . 
their decisions in certain cases of small importance, or where the amount 
involved is limited, and decide such appeals jinally. There is nothing 
more absurd than the American system of universal and unrestricted 
right of appeal in every possible case, no matter how petty, to the high- 
est court in the State. The object of legal procedure, to secure a rea- 
sonable administration of justice in these small cases, can be just as well 
and much better secured, and with less delay and expense, by having such 
cases decided upon appeal by the judges of .a limited district sitting 
together in banc. In Tennessee, for instance, the small intermediate 
courts of appeal might well consist of the judge and the chancellor, with 
the provision that cases should only be appealed from them to the 
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Supreme Court in cases of a difference of opinion. Causes of a par. 
ticular grade of importance, such as those involving title to real estate, 
criminal prosecutions of the grade of felonies, causes involving consti- 
tutional questions, causes where officers of the State or municipal sub- 
divisions of the State are parties, and causes involving a particular 
sum of money, say $500, proceedings for divorce, causes involving the 
right to the custody of children or the title to a public office, and some 
others that might be suggested, should be appealed direct to the court 
of last resort. That court, relieved of petty litigation, would be 
able to dispose of its business. It would become a court of greater 
dignity and of greater honor. It would be surrounded by a better bar; 
and in every sense such a system would be an improvement upon the 
absurd idea of the unrestricted right of appeal to the court of last resort 
in every petty and trifling litigation. 


OsirUARY OF THE Proression. —John R. Shepley.——-The St. Louis 
Bar has issued a beautiful memorial to the late John R. Shepley. No 
man ever lived in St. Louis who enjoyed in a higher degree the esteem 
of, his professional brethren and of his fellow-citizens. Without pos- 
sessing any distinguishing mental traits, he stood at the very head of 
the Bar, and the reason why he stood in this position was that the whole 
tenor of his mental operations ran on a line of absolute honesty. 
There is such a thing as intellectual honesty as well as moral honesty. 
The distinguishing trait of mental honesty is that it is careful, that it is 
prudent, that it makes haste slowly. That was the character of Mr. 
Shepley. He never gave a legal opinion which was not the result of the 
most painstaking study and thought. The consequence was that his 
legal opinions possessed a high value and were always well paid for. 
Another consequence was that, what in early life was a painful groping 
from proposition to proposition, and from point to point, became in 
later life a sort of intuition, so that Mr. Shepley’s off-hand opinion 
upon a question of law was probably worth more than that of any other 
lawyer in Missouri. Need it be said that he never gave an off-hand 
opinion except upon a question which he had previously studied. Per- 
haps there is more in the idea of inherited knowledge than most people 
imagine. The knowledge of animals is largely inherited, and we'call it 
instinct. May it not be so in some degree with man? May it not be 
that one descended from a family of lawyers may possess a sort of sec- 
ond sight into legal propositions? Mr. Shepley’s father was Ether 
Shepley, formerly Chief Justice of Maine, who died not many years 
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ago, full of years and honors. One of his brothers was for many years 
the Circuit Judge of the New England Federal Circuit, and on his death 
was succeeded by Judge Lowell. Mr. Shepley, we believe, never held 
public office. We know that he never pushed himself forward toward 
any public honor or position. He received the degree of LL.D. from 
the University of Missouri in 1882, and we believe he was also honored 
with the same degree by an Eastern university. One characteristic 
which greatly distinguished him was his warm-hearted and unfailing 
sympathy for the younger members of the Bar. 


Revocation or a Liquor LicENsE OBTAINED THROUGH THE Cor- 
RUPTION OF A JupGE. — We find in a late number of the Lancaster Law 
Review! a curious case where an application was made to revoke the 
licenses to sell liquor which had been granted to certain saloon-keepers, 
on the ground that they had procured the grant of the licenses by cor- 
rupting one of the judges of the court. It seems that applications 
were about to be made by twelve saloon-keepers in the borough of War- 
ren at the forthcoming session of the Court of Quarter Sessions of War- 
ren County, Pennsylvania, for licenses to sell intoxicating liquor. It 
was known that less than one-half that number would probably be 
granted and that discriminations and selections must be made. Four 
of the applicants, therefore, conceived the bright idea of getting on a 
good footing with the court by forming a ‘‘ pool,’’ so to speak, for the 
purchase of a gold watch and chain to be presented to one of the asso- 
ciate judges. This wasdone. The present was purchased at a cost of 
$132.50, and the judge took it. On the same day the judge borrowed 
from one of these thrifty applicants $115, giving his judgment note 
therefor, the same falling due after the session of the court at which 
the applications would be passed upon. It is almost needless to say that 
the authors of this generous token of respect were successful in their 
application. The judge did not take the bribe, as Lord Bacon did, 
and then decide against the giver. The court held that the licenses of 
those who had been guilty of this fraud must be revoked. A long 
opinion was written by Taylor, P. J., in which he handled the bribe- 
taking judge without gloves. He quoted and relied upon the dictum 
in Fermor’s Case? ‘‘ that the law doth so abhor fraud and covin that all 
acts, as well judicial as others, and which of themselves are just and 
lawful, yet being mixed with fraud and deceit, are, in judgment of law, 


1 1 Lan. Law Rey. 318. 2 3 Coke, 77. 
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wrongful and unlawful.’’ This is the first case, if such it may be 
called, which we recollect having met with, where a judgment was set 
aside as having been fraudulently concocted, on the ground that the 
successful party had bribed one of the judges who rendered it. We 
have supposed that the question of bribing a judge could only come up 
in a court of impeachment, and that in a proceeding to annul a judg- 


ment, the motives of the judge who rendered it are never open to in- 
quiry. 


Tue Natvre or THE or A Bisnor ro Cuurcu Prop- 
erty. — It is very seldom, we believe, that a contest gets into the civil 
courts in which a bishop or archbishop of the Catholic Church is a liti- 
gant on the one hand and the members of cne of his congregations on 
the other. The refractory parishioners, if we mistake not, are more 
cheaply and efficaciously subdued by the process of excommunication. 
But such a case was lately before the Supreme Court of Wisconsin, and 
is found reported in 18 N. W. Rep.! The plaintiff was Archbishop 
Heiss, of the Roman Catholic Church, and the defendants were mem- 
bers of a parish in Grant County, Wisconsin, within the limits of his 
archepiscopal authority. The plaintiff claimed to be the owner of, and 
in the peaceful possession of, certain real estate in Grant County, on 
which there was a church building. He alleged that the defendants had 
unlawfully entered upon those premises, and had torn down and removed 
the building which had stood thereon, and were engaged in digging up 
and removing the soil for the purpose of laying the foundation of a new 
building, which they threatened to erect against his wishes and protests. 
He alleged that the execution of these threats by the defendants would 
work a great and irreparable injury to him. He claimed that he had 
been damaged to the amount of $5,000 by the wrongful acts of the 
defendants, which damages he sought to recover; and he asked for a 
temporary injunction to restrain them from further interfering with his 
possession and from digging up and removing the soil. A temporary 
injunction was granted on the complaint, which was subsequently dis- 
solved on the coming in of the answer and other pleadings. The case then 
proceeded to trial on its merits, and the plaintiff had damages in the 
sum of $200. The plaintiff appealed from the order dissolving the 
injunction, and the defendants appealed from the final judgment for the 
damages. The Supreme Court of Wisconsin affirmed the order dissolv- 
ing the injunction, on the ground that the continuance of the injunction 
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was in a certain sense discretionary ; that the Circuit Court may have 
thought that it was not necessary to protect the rights of the plaintiff, 
and that he could sustain no irreparable injury by the threatened tres- 
pass. It also affirmed the judgment awarding damages. The syllabus 
of the case is as follows: ‘‘ Where a Catholic bishop holds church prop- 
erty by a deed in fee simple, though he may not, under the church 
regulations, dispose of the same and appropriate the proceeds, still he 
has such a sole ownership in the property that the possession is his as a 
matter of law, and the congregation who voluntarily contribute to 
build the church have no right to tear it down in opposition to the wishes 
of the bishop, because it is out of repair.’’ 


Tre St. Leonarps Peerace. — A correspondent, evidently an En- 
glishman, referring to the letter of Hugh Weightman, Esq., in our last 
number, writes to us as follows: — 


‘The lady in question testified, upon an examination in chief before a mag- 
istrate, as to the falsity of the accusation. The hearing was then adjourned, 
and, upon its resumption, she declined to reappear for cross-examination, and 
forthwith left the country. The charge had, in consequence, to be dismissed; 
and even were she innocent, her abrupt withdrawal cast a suspicion upon her 
conduct, and as a lady presented at the Queen’s Court is expected, lik¢ Caesar's 
wife, to be above suspicion, she unfortunately brought the consequences upon 
herself. So censorious is the world, that the court at the present day is 
required to be especially careful as the guardian of the morals of society. The 
commencement of the reign of a youthful virgin queen happily established an 
improved rule in the qualifications required for court presentation. I allude 
especially to the lady presentées. At the same time, it is a somewhat curious 
fact that when Sir Edward Sugden was appointed chancellor of Ireland, his 
wife was inhibited presentation at the Court of the Lord Lieutenant of Ireland, 
she having been in early life Mr. Sugden’s mistress, and, as such, having borne 
him more than one illegitimate child. Sir Edward immediately resigned the 
great seal, and the ministry would have fallen in consequence, but that he was 
prevailed upon to re-accept it, upon the assurance that his wife’s youthful indis- 
cretion should be condoned and his own honor vindicated by her acknowledg- 
ment at the court of the viceroy. It was not till the death of Sir Edward’s 
oldest, but illegitimate son, without issue, that he would accept a peerage, which 
such a son could not inherit. All honor to him! These cases are striking 
instances of the retribution which sooner or later is visited upon even the sins 
of our youth, which David lamented through his whole life.”’ 


What our correspondent means is this: If Sir Edward Sugden had 
accepted a peerage and died, leaving his oldest son surviving him, the 
latter could not, under English law, have inherited the peerage; and 
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this would have drawn public attention, in a way most painful to the 
son, to the fact of his illegitimacy. It would not have mattered 
that the son of a great lawyer, who had the misfortune to be born before 
lawful wedlock, might not have been an unworthy peer of the descend- 
ants of an illegitimate son of a king whose reign dishonered England. 
It should not be forgotten that William the Conqueror, the founder of the 
nobility of England, was a bastard. Charles Martel, who at the head of 
the chivalry of Europe drove back a Mahommedan invasion, which, but 
for him would have inundated Europe, was the product of a union which 
had never been blessed by a priest. Having saved Christendom, he 
enjoyed the subsequent honor of being excommunicated. But for him, 
the now Christian inhabitants of Europe, would be wearing bag- 
legged trousers and living with four wives instead of one. In modern 
England titles are justly bestowed on those who have rendered 
distinguished services to the state or to society; but the English peer- 
age is none the less a distinct relic and symbolism of the barbar- 
ism, rapine, and cruelty of the Middle Ages; of power usurped by the 
sword and ax; of the weak plundered and oppressed by the strong. 


FeperaL JurispicTion UNDER THE Writ or Haseas Corpus. — The 
pretensions of the Federal judges in the use of the writ of habeas corpus 
have gone to such an extent that the subject is attracting the attention 
of the country. The bill introduced in the national House of Repre- 
sentatives by Mr. Poland, of Vermont, at the last session, is still on the 
calender, and ought, either in its present, or in a more efficient form, to 
pass. ‘The general idea of this measure is that the judgments of the 
highest courts of the States are not to be subjected to revision by the 
lowest courts of the Federal government by means of the writ of habeas 
corpus. But the bill is not sufficiently extensive in its provisions. It 
ought to allow the Attorney-General of the State to prosecute a writ of 
error or certiorari in the Supreme Court of the United States, for the 
purpose of reviewing any judgment or order of a Federal court or 
judge, whereby a prisoner is wrested from State process, whether such 
process emanates from the judicial or the political authority of the State, 
orfrom asuperior or an inferior court, before or after judgment. There 
is no doubt that it never was intended by the framers of the Federal 
constitution that the inferior Federal judges should exercise, by the 
writ of habeas corpus or otherwise, a superintending jurisdiction over 
the highest courts of the States. The only practical difficulty which 
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presents itself for solution is the interim custody of the prisoner. Care 
should be taken not to allow the right of prosecuting a writ of error or 
certiorari given to the State, to impair the efficiency of the writ of habeas 
corpus, or to enable State officials to hold prisoners in custody oppres- 
sively, pending the decision of the case by the Supreme Court of the 
United States. This difficulty, however, is easily solved on principle. 
Where the prisoner is held in execution under the judgment or sentence 
of a superior court of record of a State, the presumption ought to be 
that such judgment or sentence is correct, notwithstanding a contrary 
decision of a Federal court or judge in a proceeding by habeas corpus ; 
and, except in capital cases, such sentences ought not to be stayed or 
interfered with pending the determination of the writ of error or certio- 
rari. If the warrant is that of a Governor of a State in an extradition 
proceeding, provision ought to be made for holding the prisoner in 
custody, pending the proceeding by certiorari or error, or admitting 
him to bail, accordingly as the offense charged against him would be 
bailable or not under the laws of the State in which his caption has 
taken place. Where the habeas corpus has released him from imprison- 
ment under original or mesne process, the presumption ought to be in 
favor of the decision of the Federal court or judge, and he ought to be 
allowed to go at large pending the decision of the certiorari or writ of 
error, and if it result in reversing or quashing the judgment or decision 
of the Federal court or judge, the State would then have the right to 
catch the prisoner if it can. 


Lecat Epveation anp 1Tts ANTECEDENT REQUIREMENTS. — Our able 
contemporary, the American Law Record, disagrees with us in the views 
expressed on this subject in our July-August number. It character- 
izes them as ‘‘ the American idea, the hot-house system, captivating but 
superficial.’” We do not intend to renew the discussion, but we do 
think that it is unfair to characterize a system which directs the studies 
of a boy at an early age into the channel of his life work, as a hot- 
house system. It seems more appropriate so to characterize a system 
which consumes five or six years of vigorous youth in the acquisition of 
knowledge comparatively useless, and which does not bring the boy to 
the study of his profession until he has become a man, and feels the 
desire which every young man feels of becoming the head of a family 
and taking his proper station in society. The loss, the almost irrepar- 
able loss, of those five or six years drives him in the early stages of his 
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manhood into arace to catch up lost time. This race involves in itself 
the study of his profession by the hot-house process; and while the 
attempt to learn the law in one or two years, which the college gradu- 
ate, in ahurry to get married and established in his profession, makes, 
may not be ‘‘ captivating,’’ what he learns by such a process will cer- 
tainly be ‘* superficial.’’ Our learned contemporary says : — 


‘It is begging the question to assert that the study of law by a boy between 
sixteen and twenty-one will indoctrinate him in the ‘principles of the law to 
an extent which no after study can reach.’ All the great lawyers of England 
have been University men, and we believe it will be found substantially the 
case in this country.”’ 


This statement is erroneous in point of fact. All of the great law- 
yers of England have not been University men. Some of the greatest 
have not been. Lord St. Leonards was not. He was the son of a 
barber, and graduated into the law from the position of a sweep in a 
solicitor’s office. Unless we are mistaken, Lord Tenterden was not. 
Sir John Barnard Byles was not, but he was engaged in mercantile 
pursuits until thirty years of age. The late Judah P. Benjamin, who 
before his death held briefs in more than half of the appeals in the 
House of Lords, was not. He entered Yale College, but did not grad- 
uate. Coming to this country, the statement of our contemporary is 
almost the reverse of true. Many of our very greatest lawyers and 
judges have not been University men. Chancellor Kent was; but, 
according to one of his private letters, the course of instruction in Yale, 
from which he was graduated, was, at that date, almost contemptible. 
We take it that the course of the St. Louis High School was better. 
Charles O’Conor was not. Mr. Justice Miller was not, but there is 
not his equal on the bench of the great court in which he sits. Judge 
Dillon was not; but we have not a more learned or profound lawyer in 
America, or, it might be now added, a more successful one. The list 
might be indefinitely extended. The inquiry would show that an Uni- 
versity education neither enables a man to become a great lawyer, nor 
does the lack of it prevent him from becoming such. What our col- 
leges need isan eclectic course of studies, which shall embrace a course 
of special preparation for each of the different learned professions, as 
well as a general course of study for those who have leisure and means 
and who aspire to be considered educated gentlemen. Such a course of 
study for a lawyer will embrace Latin, possibly French; but it will not 
embrace Greek, the higher mathematics, astronomy or navigation. 
It might as well embrace Hebrew, Sanscrit, architecture, civil and 
political engineering and theology. 
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InsuncTion AGatnst Breacu or Conrract BY THEATRICAL Mana- 
cer. — In Lacy v. Henck,! the following points are ruled: — 

‘¢A mandatory injunction will not be granted to enforce the performance 
by the lessees and managers of a theater, of a contract for the use of such thea- 
ter, and the services of such manager and s ubordinates; for the period of one 
week, in and about the production of a play contracted to be given, for the rea- 
son that the supervision of such personal services, by the officers of the court, 
would be impracticable. 

‘* But in such case, where the contract is plain, and the proposed breach not 
disputed, the court will enjoin the defendants from assisting, advertising, or 
managing any other play, or from putting their theater to any other use than 
the production of plaintiff’s play, during the period covered by the contract.” 


The point that equity will not, by a mandatory injunction, compel 
the performance of a contract to render personal service is clear law.? 
Nor is there any remedy known to the law by which such contracts can 
be specifically enforced. For instance, it is familiar law that the writ 
of habeas corpus can not be sued out by a master to recover his runa- 
way apprentice ;* nor by a father to recover his runaway child, the 
same having arrived at years of discretion. The broad reason for this 
is that a law which would sanction the specific performance of such a 
contract would create a state of slavery. The remedy is an action for 
damages for a breach of the contract of service, where there is such a 
contract. But courts of equity have a great way of relieving against 
hard cases by indirect means. They know how to beat around the 
bush, so to speak, and how to apply the wisdom of Polonius, — 


‘« By indirections find directions out.”’ 


Accordingly, while they will n.* compel a company of actors or sing- 
ers to keep their contract to act og sing in a particular place, they will 
enjoin them from acting or singing at the same time at any other place.® 
In the case on which we are commenting, Peck, J., in the Superior 
Court of Cincinnati, following this English doctrine, held that he could 
not compel the managers of an opera house, by a mandatory injunction, 
to keep a contract whereby they had agreed to furnish their opera house 
to the plaintiff’s company of actors for a particular week, but he would 
restrain them from allowing their house to be advertised or used for 
any other play or performance during that week. 


112 Cin. L. Bul. 209. 5 Lumley v. Wagner, 1 D.G.M. & G. 

2 Port Clifton R. Co v. Toledo R.Co., 604, and s.c.,5 De. G. & 8, 485; Mon- 
18 Ohio St. 544 554; tague v. Flockton, L. R. 16 Eq. 189; 
% Matter of McDowles, 8 John. 328. Webster v. Dillon, 3 Jur. (x. 8.) 482; Daly 

* Church Hab. Corp., sect 429. v. Smith, 88 N. Y. Sup. Ct. 158, Contra, 
Delavin v. Macarte, 4 Western L. J. 555. 
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Breakinc outer Doors Tro Execute Process or Conrempr. —In 
Harvey v. Harvey,! it was held by the Chancery Division of the English 
High Court of Justice, ina learned opinion by Chitty, J., that a sheriff, 
having in his hands an attachment for contempt, can break an outer 
door in its execution. The discussion turned on the distinction between 
criminal and civil process. It was admitted that, in the execution of 
merely civil process, the sheriff has no such power. Doubt had been 
thrown upon the question by a statement in Daniell’s Chancery Prac- 
tice,® that a sheriff can not break open doors in the execution of a writ 
of attachment; but the author was there dealing only with mesne pro- 
cesses to enforce an appearance. In the case under consideration the 
writ of attachment was jinal process to enforce a decree. Such a pro- 
ceeding for contempt necessarily proceeds upon the idea that the court 
has ordered something to be done which it is the defendant’s duty tod», 
and which it is in his power todo, and that he contemptuously refuses 
to do it. One who puts himself in such a position stands, in the eye of 
the law, it would seem, substantially in the position of a person who 
forcibly resists a sheriff in the execution of process, which is a con- 
tempt of court whose process the sheriff is attempting to execute, and 
also, it is supposed, a statutory misdemeanor. 
known, are divided into two classes: 
contempts. 


Contempts, it is well 
civil contempts and criminal 
Proceedings in the former cases are in the nature of cvil 
execution; proceedings in the latter cases are proceedings for the pun- 
ishment of criminal offenses. But the line of demarkation is not and 
can not be well drawn; and it is a sound and just conclusion that who- 
ever willfully disobeysthe order of a court of justice, made within its 
jurisdiction, which he has the power to perform, is guilty of a crimina’ 
contempt. It is only upon this ground that the right to imprison in 
such cases is sustained in American jurisdictions where imprisonment 
for debt has been abolished by statute. When it is held that such 
process is criminal process, it is necessarily decided that the sheriff 
may break the outer door of a dwelling-house in the execution of it. 
There is old and modern law to this effect.2 In the opinion of the 
court in the case under consideration, the distinction between the two 
kinds of contempt is said to be between an attachment for the non- 
payment of money merely, which is in the nature of civil execution 


1 25 Ch. Div. 644; s.¢.,6 Oh. L. J. 176. 
2 6 Eng. ed. 887. 
* Seyman v. Gresham, Cro. Eliz. 908; 
Briggs’ Case, 1 Rolle Rep. 336; Burdett 


v. Abbott, 14 East, 1,157. The case of 
Re Freston (11 Q. B. Div. 545) bears by 
analogy upon the question, and supports 
the view that outer doors may be broken. 
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and an attachment for other kinds of contempt.! In the English chan- 
cery practice another distinction seems to have existed between an 
order for committal and an attachment for contempt. This distinction 
was thus stated in the case under consideration by Mr. Justice Chitty: 

“The distinction between an order for committal and attachment for con- 
tempt was formerly considered to be, that committal was the proper remedy for 
doing an act prohibited by injunction or the like, whereas attachment was the 
remedy for neglecting to do some act ordered to be done. Committal for con- 
tempt never took place except by order of the court. Interference with a ward 
of the court, interfering with the due administration of justice, as by intimi- 
dating witnesses, or ill-treating a process-server, and breaches of an injunc- 


tion, were and still are all alike treated as in the nature of offenses punishable 
by committal.” 


Promise TO Revive Desr Bankruptcy. — The 
decision of the Supreme Court, of Pennsylvania, in Bolton v. King,? 
would not attract attention but for the fact that two of the judges 
(Mercur, C. J., and Gordon, J.) dissented. The court hold that a dis- 
tinct and unequivocal parol promise, by one who has been discharged in 
bankruptey, to pay a debt which has been extinguished by the dis- 
charge, is founded on a good consideration and will support an action. 
In the opinion of the court, which is delivered by Clark, J., the 


distinction between a new promise to pay a debt barred by limitation 
and a new promise to pay a debt extinguished by a discharge in bank- 
ruptcy, is thus adverted to: — 


“‘ The statute of limitations is a bar to the remedy merely, and does not dis- 
charge the debt. There remains, therefore, besides the mere moral obligation 
to pay, the pre-existing indebtedness as a consideration for a new promise. It 
has therefore been repeatedly held that from a clear, distinct, and unequivocal 
acknowledgment a promise may be inferred, if that acknowledgment is consistent 
witha promise.’ A promise, whether expressed or thus implied, has been regarded 
as a waiver of the statutory defense, and the remedy is restored; the action must> 
of course, proceed upon the original contract, not upon the new promise. Butthe 
mere acknowledgment of a debt, however clear, distinct, and unambiguous it 
may be in terms, is not now sufficient to restore a debt which has been discharged 
under the operation of the bankrupt law.‘ The effect of a discharge in bank- 
ruptey is an absolute extinguishment of the debt and nota mere bar of the remedy 
forits recovery. Nothing remains after the discharge but the moral obligation to 


1 Ex parte Parker, 3 Ves. 554; Re rence v. McCartney, 31 Pitts. Legal Jour. 
Me Williams, Sch. & Lef. 169. 255. 

2 41. Leg. Int. 378. * Yoxtheimer v. Keyser, 11 Pa. St. 

5 Palmer v. Gillespie, 95 Pa. St. 340; 364; Cantield’s Appeal, 1 W. N. C. 67; 
Wesner v. Stein, 97 Pa. St. 322; Law- Allen v. Ferguson, 9 Bank L. R. 481. 
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pay, which, taken with the fact of the prior legal obligation, has been held to form 
a sufficient consideration for a new express promise. In the nature of the case, 
however, there can not arise a promise by implication, as the mere acknowledg.- 
ment of adebt would not create any liability if, in fact, no debt existed. The 
promise to restore a debt from which the debtor has been discharged, whether 
by proceedings in bankruptcy or otherwise, must be a clear, distinct, and un- 
equivocal promise to pay the specific debt, not the expression of a mere 
intention .to pay. It must be without qualification or condition, and must 
contain all the essentials of a valid express agreement, excepting only the 
element of a valid consideration. The moral obligation, taken with the fact of 
a pre-existing liability, will furnish the consideration. In an action upon such 
a claim the declaration must, therefore, be upon the new promise, and not the 
original, as the latter is extinguished by the discharge. The facts principally 
relied upon by the plaintiff below to establish the fact of a new promise by 
Henry Bolton to pay the debt, evidenced by the note of July 3, 1872, and to 
relieve her claim, not only from the bar of the statute, but from the defendant’s 
discharge, are contained in a letter written by the defendant to John Shall- 
cross, Esq., who was the plaintiff ’s attorney-in the collection of the note.” 


The promise in the case under consideration was contained in a letter 
in which the discharged bankrupt wrote over his own signature the 
following words: ‘‘ We owe her the money; will pay it some day; can 
not say when.’’ The doctrine of this case is in accordance with Reith v. 
Lullman,! where the promise by the discharged bankrupt was an oral 
promise made to the plaintiff ’s collecting agent in the following words: 
‘Tell Harry [meaning the plaintiff], to come down and I will pay 
him.’’ This promise, it was held, would support an action.* In the 
case of a discharged bankrupt, the new promise being the foundation of 
the action, if it is barred by the statute of limitations, of course, no 
action can be maintained. When, therefore, such a promise was by 


parol, it was barred in Missouri by the statute of limitations of five 
years. 


Cuinese Restriction Act—Interm Custopy or ImMiGRANtTs. — 
The recent statute of the United States for the exclusion of Chinese 
. immigrants has overwhelmed the Circuit Court of the United States for 
the District of California with writs of habeas corpus, and has developed 


111 Mo, App. 254. Mills, 71 Ind. 288 ; Randige v. Lyman, 124 
2 See, also, the following cases: Cam- Mass. 361; Stewart v. Reckless, 24 N. 
bridge Institution ». Littlefield, 6 Cush, J. L. 429; Underwood v. Eastman, 18 
210, 213; Allen ». Ferguson, 18 Wall. N. H. 582; Bank v. Boykin, 9 Ala. 320. 
3; Egbert v. McMichael, 9 B. Mon. 45; 8 Fleming v. Lullman, 11 Mo, App. 
Fleming v. Hayne, 1Stark.370; Moseley». 104. 
Coldwell, 3 Baxt. (Tenn.) 208; Shockey v- 
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much difliculty in its practical operation. The length of time required. 
to investigate the right of the immigrants who had come over on a 
single ship, and who had been arrested for being unlawfully within the 
country, was found to be so great that, to detain the ship until all could 
be investigated, for the purpose of compelling it to take back those who 
should be found to have been brought here contrary to the act, would 
produce such injustice and such public and private inconvenience, that 
it was decided that it ought not to be done. Then the question arose, 
what should be done with the prisoner pending the investigation; and 
the court were of opinion that he was in the custody of the court, and 
might be committed to the custody of the marshal or admitted to bail. 
Another difficulty arose touching the question what should be done with 
the immigrant who should be found to have been landed in violation 
of the law, pending the action of the President in removing him from 
the territory of the United States at the instance of the United States, as 
provided for in the twelfth section of the act; and it was held that the 
statute by implication conferred on the justice, judge, or commissioner 
the right to hold the immigrant for a reasonable length of time to await 
the decision of the President, pending which time he might be com- 
mitted to the custody of the marshal or admitted to bail.! If the right 
of the petitioner to land, or to remain in this country, is determined 
against him, the more difficult question arises, how is he to be sent back 
to China? The act provides that he may be sent back at the expense 
of the transportation company by which he has been brought hither, or 
at the expense of the United States, and it empowers the Circuit Court 
of the United States to ‘‘ cause’’ such immigrants ‘‘ to be removed.’’ 
This, it is held, necessarily confers the power to use the necessary 
means to accomplish the required object.2 It is accordingly held that 
the court has power, when the question has been determined against the 
petitioner — 

«To remand him on board the ship to the custody of the master, whether it be 
the same master, or another, who has in the meantime taken his place; and if 
the ship has departed pending the proceeding, that the petitioner can be 
detained by the marshal, by order of the court, till the return of the ship, to 
be then placed on board by the marshal, in the custody of the master, and that 
it is the duty of the master to receive him, and not, thereafter, to permit him 
to land. In such case the party has only been, provisionally, taken from the 
ship, out of the custody of the master, who detains him in his character, as 
master, controlling the ship, and not in his individual, personal character. He 


1 Matter of Chow Goo Pooi, 1 W. Cc. 2 Re Chow Goo Pooi, supra ; Re Chin 
Rep. 585; Re Ah Kee, 4 W.C. Rep. 19. Ah Sooey, 3 W. C. Rep. 603; Re Ah 
Kee, supra, 
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is taken into the custody of the law, solely for the purpose of securing his 


discharge in case his detention proves to be unlawful. He has not, in contem- 
plation of law, been landed at all. He is still under control.” 


This power to prescribe the interim custody of the prisoner pending 
an inquiry by habeas corpus is necessary to render effective this writ. 
Ile may be bailed from day to day, or remanded for safe keeping to the 
custody from whence he came, or committed to any other safe custody 
which the court in its discretion may prescribe. The original commit- 
ment, if there be one, is suspended pending the inquiry by habeus cor- 
pus, and the prisoner, to the fullest extent, in the custody of the 
Court.! Security may be required of his custodian for his forthcoming.® 
No other court has power over him unless it be a court whose authority 
is, in respect of the question under inquiry, superior to that of the court 
in whose custody he isheld.4 The habeas corpus acts of many of the 
States contain provisions which expressly recognize this power. The 
Court may make such an order as the nature of the case requires.5 The 
prisoner may be remanded to the custody of the defendant,® or 
placed in such custody as his age or other circumstances may require ;7 
or if detained upon a criminal charge, and the character of the charge 


authorizes it, the court may take bail from him for his appearance until 
judgment is given.® 


Triat By Newsparer. — The secular newspapers hardly ever attempt 
to report a judicial trial without making egregious blunders, unless 
they employ a stenographer and take down every word, including the 
dictum of the judge to the janitor to put some more coal in the stove; 
and they hardly ever undertake to criticise a judicial trial without mak- 
ing the same spectacle of themselves. This time, the whole American 


1 Rex v. Bethel, 5 Mod. 19, 22; State r. Code Prac., Art. 820; Pub. Stat. Mass. 
Sparks, 27 Tex. 705; Ex parte Ewen,7 1882, p. 1069, sect. 21; Comp. L. Mich. 


Tex. App. 289; Re Kaine, 14 How. (U. 
184. 
2 U.S. v. Davis, 5 Cranch C. C. 622. 

% Matter of Hamilton, 1 Ben. 455. 

* Leary’s Case, 6 Abb. N. C. 43, 47. 

5 Rev. Stat. Ohio, 1880, sect. 5740; Gen. 
Stat. R. I. 1872, p. 512, sect. 20; Thomp. 
& Steg. Tenn. Stat. 1871, sect. 3749. 

® Rey. Code Lowa, 1830, sec t. 3487. 
™ Cal. Penal Code, sect. 1494; Rev. 
tat. Ind. 1881, sect. 1128; Fuqua’s La. 


1871, sect. 7019; 2 Min. Stat. at Large, 
1873, p. 982, sect. 41; Rev. Stat. Mo. 1879. 
sect. 2661; Comp. L. Nev. 1873, sect. 
875; Rev. N. J. 1877, p. 472, sect. 32; N. 
Y. Code Civil Proc., sect. 2037; Gen- 
Laws Ore. 1872, sect. 615; Rev. Stat- 
Wis. 1878, sect. 3431. 

8 Code Ala. 1876, sect. 4955; Rev. Stat. 
Me. 1871, p. 747, sect. 24; Tex. Code 
Crim. Proc., Art. 162; Rev. Laws Vt. 
1880, sect. 1367. 
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press seems to be running a race with itself, to see how ridiculous it can 
make itself seem to persons who are well informed on the particular 
subject, in its criticisms on the ruling of Mr. Justice Manisty, of the 
English Queen’s Bench Division in what is known as the Adams-Cole- 
ridge libel suit. That suit grew out of this circumstance: A barris- 
ter named Adams paid suit to the only daughter of Lord Coleridge- 
The Hon. Bernard Coleridge, the eldest son of Lord Coleridge (not the 
son who was with Lord Coleridge in America — that was Gilbert Cole- 
ridge, his secretary), took it upon himself to write a letter to his sister, 
admonishing her that her suitor was of bad character. She acted as 
girls are apt to act under such circumstances — gave the letter to her 
lover, and the latter was not ashamed to make it the basis of alibel suit — 
against its author. The principal question was, whether this letter was 
what is known as a privileged communication, and, hence, not the sub- 
ject of an action for libel. Mr. Justice Manisty ruled that it was a 
privileged communication; but in order to save the delay and expense 
of another trial, in case he should be overruled on this question of law 
by his judicial superiors, he put the case to the jury on the question of 
damages. They returned a verdict for £3,000. ‘This verdict Mr. Jus- 
tice Manisty immediately set aside, and reserved the question of the 
propriety of his ruling for the full court. This is the whole thing in 
brief, as nearly as we can gather it from the imperfect press dispatches. 
In ruling as he did, Mr. Justice Manisty did what is done in the English 
law courts every day. The only difference in this regard between the 
practice of an English court in a case at law and an American court, is 
this: The American court, under the same circumstances, would not 
have allowed the case to go to the jury at all, but would have non-suited 
the plaintiff. Then, in case of a reversal of this ruling, on error or 
appeal, a new trial, with the empaneling of a new jury, would become 
necessary. The English practice is better adapted than ours to take a 
short cut to the final result, and save expense. If the highest court 
before which the propriety of Mr. Justice Manisty’s ruling is brought 
for review should reverse his decision, there will be no new trial, but 
judgment will be entered on the verdict already rendered. This is the 
whole ground of the insane howl which went up from the rabble of Lon- 
don against the aristocracy when this decision was pronounced, and 
which was re-echoed by the blatherskite daily press of America. The 
whole ground of the commotion turns out to be that a judge ruled, as a 
question of law, that if a brother write a letter to his sister admonish- 
ing her that one who is a suitor for her hand is a disreputable person, 
this is a privileged communication, and not the ground of an action for 
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libel. Upon the propriety of this ruling we do not venture an opinion, 
not having examined the question; but we have a clear opinion that if 
this is not the law, the quicker it is made so the better. Ifa brother has 
not the right to write a letter to his only sister admonishing her that she 
is about to throw herself into the arms of a scallawag or a libertine, 
what person has a right to convey such information to her? That, we 
take it, ought to be the law in America, where there is no such a thing 
as family in the sense in which it is understood among the nobility in 
England. By the law of England, Bernard Coleridge is the heir of his 
father’s title and estates. By an unwritten code of honor, almost as 
powerful as the rules of law, the heir of the father’s title and estates is 
obliged to provide for his younger brothers and sisters, so far as their 
necessities and the honor of the house may require. If Bernard Cole- 
ridge’s sister had become the wife of a scamp, Bernard ‘Coleridge, when 
he should become Lord Coleridge, would be obliged to foot the spend- 
thrift bills of this scamp. If a man has no right to write a letter toa 
person as near to him as his only sister, for the purpose of warding 
himself and herself from such a calamity, what right has he? And if 
he make a mistake of fact in such a letter, upon what principle shall he 
be answerable for damages? Within any principle of sense, he has as 
good a right to communicate to her in writing his opinion of the man 
she proposes to marry, as he would have to talk it to her across the 
family breakfast table. Of course, we know nothing about the plaintiff 
in this libel suit, or of the truth of the facts alleged in the letter upon 
which the suit is predicated; but any man can say that a lover who 
would make such a letter the foundation of a libel suit, proves himself 
destitute of the essential principles of honor. 


Decisions oF PouiricaAL Questions BY THE Jupic1AL Courts. — We 
found in a press dispatch sent on the 7th of November from New York 
to a St. Louis paper, when each party was claiming the State of New 
York for its political candidate, this statement :— 

«Tf official returns give the State to Blaine, the Democrats will raise techni- 


cal questions and carry the matter to the Court of Appeals, which invariably 


decides on narrow grounds, and will doubtless give a decision in favor of the 
Democratic side.’’ 


We believe that this statement does great injustice to the New York 
Court of Appeals. We feel sure, notwithstanding the momentous, issues 


which would hang upon its decision, that if such a contest should come 
before the Court of Appeals of New York its judges would give a colorless 
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judgment in conformity with settled principles of law, whatever might be 
the result. We know that the Supreme Court of Missouri would do so. 
Eight years ago a contest between a Republican and a Democrat touching 
a certificate of election to Congress passed through three of the courts 
of Missouri — the Circuit Court at St. Louis, the St. Louis Court of 
Appeals, and the Supreme Court, all of them presided over by judges 
elected by the Democratic party. In each of these courts there was 
an unanimous decision in favor of the Republican contestant. Four 
years ago Nicholas Ford (who, by the way, at the last election was the 
“ Anti-Bourbon ’’ candidate for Governor of Missouri) ran for Congress 
on the so-called ‘‘ Greenback-Labor Ticket,’’ and was supported by 
the Republicans. The election was go close that it turned upon the 
counting of two votes, which for some reason, the county court clerk 
of one of the counties refused to count. Our Supreme Court, composed 
entirely of Democratic judges, promptly sent a mandamus to him com- 
manding him to count them, thus electing Mr. Ford. Less than a 
year ago, a question arose in St. Louis concerning the power to 
appoint janitors of the courts, between the city government, which is 
Republican, and the judge of the Criminal Court, elected by the Dem- 
ocrats. The St. Louis Court of Appeals, composed of two Democratic 
judges and one Republican judge, decided in favor of the judge of the 
Criminal Court; but this decision was unanimously reversed by the Su- 
preme Court, composed of five Democratic judges. A question of great 
importance from a party standpoint lately arose between the City of St. 
Louis, the government of which is Republican, and the recorder of 
- voters of St. Louis, who is a Democrat, appointed by the Governor, 
under a special act put through the Legislature by the machine Dem- 
ocrats for the purpose of taking the registration of voters out of the 
hands of the Republican city government. The question was, 
whether the elections should be conducted by judges and clerks 
appointed by the mayor, a Republican, under the charter of the city, 
or by the recorder of voters, a Democrat, under a special act of the 
legislature. A Democratic judge at nisi prius decided the question in 
favor of the recorder of voters. The St. Louis Court of Appeals 
unanimously reversed the decision, in an opinion written by a judge 
who has been a life-long Democrat. The case was immediately taken 
to the Supreme Court by appeal. That court, although pressed to do 
so, refused to be hurried into a decision of so important a question 
before the last election. In this dignified delay, it showed beyond any 
doubt that the question when decided will be decided upon principles 
of law, and not upon party considerations, and that it will not be 
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ticle of doubt, that if according to law, that vote belonged to Mr. Blaine, 
our Supreme Court would, by its mandamus, compel the proper officer 
to count it in favor of the Blaine electors. Much has been said in 
disparagement of Missouri at home and abroad, and it must be con- 
fessed that it does not hurt us to know the real defects of our civiliza- 
tion. But a judiciary resting under public suspicion, where party 
questions are involved, is not one of those defects. We have used the ex- 
pression ‘* Democratic judge ’’ and ** Repubiican judge,’’ to indicate the 
previous political affiliation of the gentleman named. Of course, there is 
no such a thing as a ‘* Democratic judge”’ ora ‘** Republican judge”? in 
any proper sense ; for a judge who would decide legal questions accord- 


ing to his political prejudices would not be worthy of the name of 
judge. 


Action BY Wire aGaixst Hussanp ror Lipet. —The London Tele- 
graph gave the following novel report of a proceeding in the Queen’s 
Bench Division, in a case where a wife had brought, in propria persona, 
an action against her husband for libel :— 


“Mrs. Georgina Weldon appeared before the Lord Chief Justice and Mr. 
Justice Watkin Williams, at the Court of Queen’s Bench yesterday, to appeal 
against the decision of Mr. Justice North, in Chambers, confirming an order 
of Master Francis, refusing her leave to amend her statement of claim in an 
action for libel which she has brought against her husband. 

**Mrs. Weldon commenced by reading the document, and continued: I think 
it is apparent to the whole world that Iam not insane. A great many people 
have said: ‘How is it you two do not.get along together, seeing that Mrs. 
Weldon is such a nice little woman ’ — [laughter] — but what [ want to know 
is why should my husband desert me when I had not done anything to merit 
this kind of abuse? My husband is trying to get up charges of adultery against 
me. I have not seen one of the gentlemen named for sixteen years; the other 
I was not acquainted with, and the third was a pupil of mine whom I have not 
seen for six years, and with whom I had nothing to do except when Mr. Wel- 
don was in the house. I have won my case for restitution of conjugal rights, 
and now the Legislature is bringing ina measure (the Matrimonial Causes Bill), 
to enable him to get out of giving me those rights. Mr. Weldon has signed a 
paper stating that I am a lunatic—is that libel? I think it is most decidedly. 
Mr. Weldon had not seen me for three years before he signed that paper. In it 


hurried into a decision of an important question of constitutional law 
merely to suit the wishes of the managers of the political party with 
which all its judges have been in affiliation. In view of these facts, we 
are justified in saying that if, in this Presidential contest, Missouri 
instead of New York were the doubtful State, and if the doubt were so 
evenly balanced as to be decided by a single vote, there is not a par- 
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he answered the questions: ‘Married?’ ‘Yes,,—so I am. [Laughter.] 
‘Religious persuasion?’ ‘Church of England, so far as I know.’ ‘ First 
attack?’ Mr. Weldon said ‘a year,’ but hecould not know that. Then, ‘Age?’ 
‘Forty.’ ‘Duration of attack?’ ‘Twelve months,’ but how could he know 
when he had not seen me for three years? ‘Cause?’ ‘ Hereditary insanity,’ 
which is not true. 

“ Lord Chief Justice. Does any one appear for Mr. Weldon? 

“« Mrs. Weldon. I don’t know, my lord; he seems to have two or three barris- 
ters looking after him. 

‘4 learned counsel. And I am one of them, my lerd. 

“ Mrs Weldon, Then my husband, in answer to other questions in the paper, 
says: ‘Whether suicidal?’ ‘Doubtful, but dangerous.’ Well, it is not true 
that [am a dangerous lunatic. I am dangerous to people who attack me, for I 
always do my best to defend myself. Now, it is said that this action is not 
maintainable; being for tort in no way that could be construed as having rela- 
tion to any separate property of the plaintiff — that’s me — [laughter] — but if 
a woman’s reputation is not her property, I fail to see how she can have any 
property at ail. 

‘©The Lord Chief Justice. I am afraid that ‘separate property’ under the 
Married Woman’s Act of 1882 does not mean character. 

“ Mrs. Weldon. Well, my lord, couldn’t you stretch a point? because if it 
does not mean that it ought to. [Laughter.] 

“ The Lord Chief Justice. I dare say, Mrs. Weldon, you have read Shakes- 
peare? 

‘« Mrs. Weldon. Oh, yes, my lord, [have got it here. [Laughter.] 

“The Lord Chief Justice. ‘Who steals my purse steals trash, but he that 
filches from me my good name,’ and the rest. This action is brought for 
‘trash,’ not to recover a ‘ good name.’ 

‘* Mrs. Weldon (quoting). ‘He who takes from me my good name, robs me of 
that which makes me poor indeed.’ 

‘The Lord Chief Justice. But ‘not enriches him.’ [Laughter.] 

‘« Mrs. Weldon. Well, Mr. Weldon has pocketed £500 a year and £300 besides 
by the transaction; so I think he must be very rich. I should be very glad to 
be made rich in that way. 

‘* The Lord Chief Justice. The law is that husband or wife shall not be able to 
sue the other in tort. 

‘“« Mrs. Weldon. Then slander is only tort. 

‘* The Lord Chief Justice. Undoubtedly. 

“ Mrs. Weldon. And is libel also tort? 

“ The Lord Chief Justice. Yes. 

“Mrs. Weldon. Oh, then, he can say whatever he pleases. It seems that I 
can not catch Mr. Weldon any way. [Laughter.] 

“ The Lord Chief Justice. I do not say that. I know nothing about your dis- 
sensions. 

‘Mrs. Weldon. Will you believe me, I never had a quarrel with my husband 
in my life. Has my husband the right to deprive me of my good name? 

“« The Lord Chief Justice. Ican not argue that question, which is somewhat 
metaphysical. You may have wrongs for all I know; but I tell you, you are 
attempting now to do that which you can not do. 
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** Mrs. Weldon. So, then, a husband may do anything to a wife and she cap 
not help herself. It’s a pity that was not known before we got married. If it 
had been it strikes me the men would have come very badly off. (Laughter. 

** The Lord Chief Justice. You had no rights against your husband the moment 
you were married. 

“ Mrs. Weldon. He has against me, evidently, and I can’t see that the Married 
Woman’s Property Act is much good. 

** The court gave judgment, dismissing the appeal with costs.”’ 


Ricut or Action ror Ixjury THROUGH FaILure TO Provipe Fire 
Escarres. —In the case of Grant v. Slater Mill and Power Company,! 
the Supreme Court of Rhode Island considered the question whether 
an operative who is injured in consequence of being compelled to leap 
from a window by reason of the building not being provided with fire 
escapes, as required by a statute, can maintain an action on the statute 
against the proprietor. The act in question was a private act relating 
to the City of Providence. In addition to declaring the duty, it fur- 
nished two remedies: (1) An action for a penalty of $25, which should 
go into the city treasury; (2) an injunction against the owner of the 
building. The court hold that an action for damages will not lie. 
The opinion, which is given by Durfee, C. J., proceeds on the familiar 
rule that where a statute creates a right and prescribes a remedy, the 
statutory remedy is exclusive. It is admitted that this would not be 
so if the statute had not given the remedy by injunction; since the 
action for a penalty, to be paid into the city treasury, is not a civil 
remedy. In this regard the decision seems to be somewhat narrow; for 
the remedy by injunction is preventive merely, and is not adequate to 
the reparation of a wrong already done, and such reparation can only 
be had through the processes of the common law. The decision dis- 
cusses in an interesting way the difficult question, under what circum- 
stances a private action may be maintained for the violation of a duty 
enjoined by statute, It is conceded that.the answer to the question 
must in general be found in the terms of the statute itself. If the 
statute is in the nature of a police regulation merely, enjoining the 
performance of a public duty, a private action does not lie for its 
violation. But if it enjoins a duty to be performed for the benefit 
of certain persons distributively, and if one of such persons is injured 
by its violation, he may have an action therefor. Perhaps the case 
which most broadly announces the doctrine which gives the right 
of private action is Couch v. Steel.2 This case has been frequently 
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cited by American and English courts,! but its value as an authority 
has been overturned in England and shaken in America by the decision 
of the English Court of Appeal in Atkinson v. Newcastle etc. Water- 
works Company.? In Couch v. Steel it was held that a statute,? which 
made it the duty of a ship-owner to have on board a proper supply 
of medicines for the voyage, created a duty, for the breach of which 
an action might be sustained by any sailor thereby injured; and this, 
although the statute gave a penalty. On the contrary, in Atkinson v. 
Newcastle etc. Water-works Company it was held that an action would 
not lie against a water-works company for failing to keep their pipes 
charged as required by their governing statute, by reason of which 
neglect the plaintiff’s premises were burned down. The ground of the 
decision was, that the statute which created the duty gave an action 
for a penalty for its non-performance, one-half of which penalty should 
go to the informer, and the other half to the overseers of the parish ; 
and this, it was held, excluded the right of action for damages.‘ 

It may be doubted whether the conclusion at which the English Court 
of Appeal arrived in Atkinson v. Newcastle etc. Water-works Com- 
pany,° and at which the Rhode Island Supreme Court arrived in Grant 
v. Slater Mill Power Company, is not founded on too narrow a view 
of the policy of such statutes. They are designed for the protection 
and safety of certain classes of individuals. They enjoin a duty 
which, it should seem, exists at common law. The policy of the 
Legislature in enacting them is to supply omissions discreditable to 
the judicial courts which by their decisions have created the system 
called the common law. That policy is best carried out and promoted 
by allowing a person of the class for whose protection such a statute 
has been enacted an action to recover whatever damages he may have 
sustained through the violation of the duty thereby enjoined. That 
such a person should have such an action, upon the plain justice of the 
case, there is no room for debate. The criminal neglect of the owners 
of factories and other buildings to provide proper fire escapes for their 
operatives or guests can only be remedied in this way. 


1 It is cited in 40 Md. 327, 330; 38 Pa. * Other cases bearing upon the ques- 


St. 110; 3 Sawy. 554; 51 Miss. 642; 109 
Mass. 282; 28 Vt. 62, 63; L. R.6 Exch. 
407, 409; 42 Ala. 717; L. R. 1 Se. App. 
340. 

22 Exch. Div. 441 (reversing s. c., 
L. R. 6 Exch, 404). 

3 7 and 8 Vict., Ch. 112, sect. 18. 
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tion are Aldrich v. Howard, 7 R. I. 199, 
which the present decision of the Rhode 
Island court qualifies and limits. Ste- 
vens v. Jeacocke, 11 Q. B. 731, 741; 
Flynn v. Canton Co., 40 Md. 312; Heeney 
v. Sprague, 11 R, I. 456. 

5 Supra. 
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Corrvorations —TRansrer or Stock HELD BY TRusTEES — WHETHER 
Corporation TO RETAIN Copres OF AND Lerrers oF 
Appointment. — The question touched upon by our learned contributor, 
Mr. Patten, in his article elsewhere published in this number of the 
Review, whether, where a corporation transfers shares of its stock upon its 
books, which shares are held by a trustee, it is entitled to retain the certi- 
fied copies of public records presented by such trustee as evidence of his 
right to have the transfer made, has, since the writing of that article, 
been passed upon by the Supreme Judicial Court of Massachusetts in 
the case of Bird v. Chicago ete. Railroad.! The trustee in a will having 
presented to the secretary of the defendant railroad company a certi- 
tied copy of the will as admitted to probate, and of his letters of ap- 
pointment as trustee, the latter, after having made the transfer of the 
shares as requested by the trustee, claimed the right to retain these 
documents as a sort of voucher. Thisright the trustee disputed and 
brought an action of tort for their conversion. The court held that 
it was the right of the corporation that the plaintiff should satisfy it of 
his authority to receive the new certificate by virtue of the transfer. 
Of this proposition, where the transfer is demanded by a trustee, there 
can be no doubt.2 The reason of this rule is that trusts created by 
wills, or by other instruments, are so various in their nature that it can 
not be said that-a trustee has, primd fucie, power to vary the securi- 
ties of which the trust fund may consist. Whether he has such power 
depends entirely upon the terms of the instrument creating the trust. 
If, by the terms of that instrument, the property is vested in him upon 
a trust to hold its capital for a remainder-man, paying over the income 
to a life tenant, or to employ it for the education of children, a power is 
implied to convert perishable property or transient securities into per- 
manent investments. It is, therefore, to be inferred that a trustee has 
power to sell such perishable property, or such transient securities, for 
the purpose of reinvesting their proceeds in the public stocks or in 
other permanent fund, to the end that the capital may be reserved for 
the remainder-man, and that the interest or income may go to the life 
tenant. But whether the trust be of this nature, manifestly, can only 
be known by an inspection of the instrument creating the trust; and 
therefore if a corporation transfer on its books shares of its capital 
stock to a trustee on demand made by him, or transfer such shares from 
him to another on demand made by him or by that other, it is bound, 


1 18 Rep. 555. 138; Machinist’s National Bank v. Field, 
2 Sargent v. Franklin Ins. Co.,8 Pick. 126 Mass. 845, See further the cases cited 
97; Loring v. Salisbury Mills, 126 Mass. to this point by Mr. Patten, ante, p. 981. 
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in the discharge of the duty which it has, assumed towards its share- 
holders, to satisfy itself that the trustee in the one case has power to 
receive the transfer, and that in the other case he has power to make it. 
At least, itis bound to use reasonable diligence in the discharge of this 
duty, and, failing in this, it is liable to the beneficial owner of the shares 
for the loss which he may thereby have sustained. This rule, it may 
he remarked in passing, does not, as Mr. Patten has pointed out, apply 
to executors, administrators, and guardians with the same force as to 
other trustees ; because the former have power to sell the personal prop- 
erty or vary the securities of which the trust estate consists, from the 
very nature of the duties which the law imposes upon them. 
Thus, an executor or administrator has power, without an order of court, 
to sell the personal property of the estate to pay debts; and a guardian 
has power, without such an order, to convert the personal property of 
the estate into money to be used in the support and education of his 
ward. In these cases the power to sell] or convert, and, in case of shares 
of corporate stock, to transfer, exists prima facie; and the corporation 
will, ordinarily, it is supposed, be exonerated for making transfers 
of shares belonging to a decedent’s estate, as requested by his 
personal representative, unless the circumstances attending the 
transaction are such as to impart notice to the corporation that 
a breach of trust is intended. In other words, where the power 
to execute the transfer prima facie exists, the corporation is not 
liable except for bad faith. This certainly is the rule in regard to 
purchases of personal property from trustees. 2. But where the 
trustee is bound to satisfy the corporation that. he has power to require 
the transfer to be made, it is sufficient that he do this by satisfactory 
evidence, presented to them at the time when he requires it to be made. 
And so the Massachusetts court now holds. ‘* The plaintiffs,’’ said 
Devens, J., ‘‘ have furnished this evidence to defendant for its exum- 
ination, and it is admitted to have been satisfactory. Having done this, 
the plaintiffs were not bound to supply the defendant, for permanent 
preservation by it, with the official copies of the public records which 
constituted this evidence. It may be true that, should a controversy 
hereafter arise with the corporation as to whether stock had been wrong- 
fully surrendered to and transferred by it, it might be convenient for 
the defendant to be able to produce the evidence upon which it had con- 
sented to make the transfer; butif the plaintiffs have once proved to the 
satisfaction of defendant their right to the transfer, they have done all 
which should be required. As the records are public, they are equally 
accessible to the plaintiffs and the defendant, and the latter can at any 
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time supply itself with the evidence furnished by them, should it become 
important.’’ ! 


Tetecrarn Pores in Streets. —In the case of Metropolitan Tele- 
phone and Telegraph Company v. Colwell Lead Company,? Judge 
Ingraham, of the Superior Court of New York City, has decided that 
‘**the Legislature has no power, so far as the rights of abutting owners 
are involved, to authorize the use of the streets of the City of New York 
for the erection of poles to conduct telegraph and telephone wires ; the 
legislative authority over the streets being limited to a regulation of the 
use for which the streets are held by the city in trust, which is to appropri- 
ate and keep them open as public streets; and such erection of telegraph 
poles is not a street use, and does not come within the terms of the 
trust. A telegraph company can not, therefore, invoke the equitable 
power of the court to restrain interference by abutting owners with its 
poles in city streets, even though its lines have been erected under legis- 
lative sanction.’’ The fee of the street in question in New York City 
was, in 1813, vested by an act of the Legislature and a condemnation by 
commissioners, in the City of New York, upon a trust ‘‘ that the same 
be appropriated and kept open for or as a part of the public 
street * * * forever, in like manner asthe public streets * * * 
in said city are, and of right ought to be.’’ The decision proceeds 
upon the idea that, having thus vested the fee of the street in the city 
upon a trust to be used as a public street, it is not competent to the 
Legislature to divert the street to any use incompatible with its use as 
a public street; in other words, as held by the Court of Appeals of New . 
York-in a recent case,*® that the power of the Legislature over such a 
street is limited to a regulation of the use for which the property is held 
by the city in trust. The whole question, then, was whether the appro- 
priation by a telegraph and telephone company of so much of a public 
street, the fee of which is held by a municipal corporation in trust for 
the proper uses of a public street, is inconsistent with such uses. We 
do not think it is. It could not have been within the contemplation of 
the Legislature when it originally created the trust, that the use of the 
street should be limited to the precise use to which public streets were 
then put. Indeed, the whole course of judicial decisions which have 


1 Bird v. Chicago etc. Railroad, 18 5 Story v. New York Elevated R. Co., 
Rep. 555. 90 N. Y. 122. 

2 Reported, New York Daily Register, 
Aug. 18, 1884. 
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upheld the use of public streets in cities for horse railways, and even 
for steam railways, shows the contrary. But it must be confessed that 
the question is one of difficulty. In its practical aspect it amounts to 
this: whether a telegraph or telephone company shall be allowed to 
come into a city and traverse the city with its poles and wires, by merely © 
making use of the public streets, without paying compensation to the 
owners whose land is thus taken, or whose adjacent property is thus 
damaged ; or whether it shall be compelled to condemn the land and 
pay for it, as in the case of appropriating private property to a public 
use. The St. Louis Court of Appeals, in a somewhat different state of 
case, decided this questi »n in favor of the right of a telegraph company 
to use the public streets of the city of St. Louis.!_ These decisions, 
however, were appealed from, and the appeals are still pending in the 
Supreme Court of Missouri. 


Gratin AND Stock Gamsiinc. — The passion for gambling seems to be 
inherent in human nature. It is common to all ages and peoples. In 
almost every civilized country, it is recognized as. an unmitigated evil, 
and legislation has constantly directed its efforts towards its suppres- 
sion. These efforts have never been wholly effective. Suppressed in 
one place, the evil breaks out in another. Suppressed in one form, it 
assumes another. It changes place, form, and color with an infinite in- 
genuity, and prolongs itself with a vitality which seems immortal. 
Public opinion condemns one form of gambling, and it becomes odious ; 
the same thing assumes another form equally pernicious, and society 
deems it respectable. The Legislature of Louisiana has not been 
ashamed to legalize a lottery ; two distinguished Generals of the Con- 
federate armies — the idols of a whole people — have not been ashamed 
to lend their great names to it and to become itsmanagers. ‘To sell the 
tickets of a lottery has been made a felony by the Legislature of 
Missouri; and at this hour, an appeal from a conviction of felony is 
pending in the Supreme Court of Missouri, in a case in which the act 
done consisted in selling in Missouri tickets of the lottery legalized by 
the Legislature of Louisiana, and managed by these two distinguished 
gentlemen. In the days of special legislation in Missouri, a bill was 
passed creating a lottery for the ostensible purpose of raising money to 


1 Gay v. Mutual Union Tel. Co., 12 
Mo. App. 485; Forsythe v. Baltimore & 
Ohio Tel. Co., Id. 494. 
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build a turnpike road in the town of Franklin, in one of the counties of 

the State. Need it be said that this pretense was a mere sham ; that the 
lottery continued in existence for many years under the sanction of the 
courts, State and Federal ; that it endeavored to prolong its life after its 
charter had expired; that it became a political factor in our principal 
city, corrupting the police department, and, it is believed, tampering 
with our courts of justice. Many years have passed since the passage 
of the infamous bill creating that lottery. Every member who voted for 
it ought to have had his forehead branded with the letter R. 

But the worst species offgambling is that which assumes the form of 
legitimate trade. Speculation can not, of course, be stopped. Nor can it 
rightfully be classed as gambling. Every man who has money to invest 
may rightfully buy any commodity when it is cheap, and hold it, in order 
to sell it when itis dear. It is this privilege which creates a balance wheel 
for commerce, and gives stability to prices ; because when prices fall to 
a certain point, speculators buy for future profit, and this very buying 
checks the decline. But when two men meet together and enter into a 
contract, the form of which is that one shall sell the other something to 
be delivered at a future day, but the real understanding is that it is 
not to be delivered, but that either will on that day make good to the 
other his profit according to the ruling state of the market, — this is 
not commerce. It isnot trade. It isnot buying and selling, but it is 
gambling. It is the worst form of gambling that has ever afflicted 
society. Faro, keno, and lotteries are innocent amusements as com- 
pared with it. The reason is that it leads to combinations which produce 
very great elevations and depressions in the prices of the necessaries of life. 
To illustrate: A combination of these gamblers controlling a great quan- 
tity of money, buy for delivery in elevator in the city of Chicago during 
a given month, No. 2 red wheat. They secretly get possession of sub- 
stantially all the wheat at that point or inits vicinity. They buy vastly 
more than can possibly be delivered in kind during the month in question. 
They refuse to sell; and consequently those who have agreed to sell to 
them for delivery during such month find towards the close of the 
month, in the slang of these gambling exchanges, that the market is 
‘**cornered.’’ Prices for the time being are thus forced up fifty per 
cent above the normal figure, to the great injury of every one who is 
obliged to buy for consumption. At the close of the last day of the 
month the corner breaks and the prices fall to the normal point. In 
the month of September last the country saw the spectacle of Indian 
corn being for¢ed up to eighty cents a bushel on the Chicago market, by a 
combination of this kind, while the price of wheat was but seventy-eight 
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cents. The food of a hog was thus two cents a bushel higher than the 
food of a man. 

But the fluctuation and uncertainty of prices produced by these 
combinations is one of the least evils of grain gambling. A far greater 
evil is that it attracts a large number of able and active minds 
from legitimate business pursuits. Instead of being employed in pro- 
ducing or in furthering the movements of legitimate commerce, these 
men spend their business hours in a roaring hell, called in polite lan- 
guage a Merchants’ Exchange, or a Board of Trade, where the effort of 
each is simply an effort of wit against wit, of cunning against cunning, of 
artifice against artifice, of fraud against fraud, to see which shall get 
from the other that which he has. 


But the employment of a considerable portion of the business . 


intellect of the country in mere betting and gambling is not the 
worst result of this infamous system. It draws into its vortex 
those who hold in their hands the funds of others. It attacks the 
integrity of every collector, book-keeper, merchant’s cashier, bank 
cashier, bank president, executor, administrator, guardian, trustee, 
and of every other person who has in his custody money belonging to other 
people. The temptation to gamble — the glaring prospect of making 
money without toiling for it, induces these custodians of other people’s 
money to hazard at first a little of the trust funds in their hands —so little 
that if they lose it they can replace it out of their own funds. This is 
lost ; then more is hazarded to get back what is lost, until the whole fund is 
drawn into the vortex, and disgrace, suicide, or the penitentiary awaits 
the victim. We say that the greatest evil of grain and stock gambling 
is that it attacks the integrity of every trust fund in the land. Recent 
revelations of fraud and failures in banking give emphasis to this state- 
ment. Commerce suffers an irreparable injury from the fact that no 
man knows that he can deposit his funds in any bank without casting 
them into a maelstrom of grain and stock gambling. 

Now what is the remedy for this great and overwhelming evil? One of 
our financial exchanges, in the columns of which we seldom find an unwise 
or inconsiderate suggestion,! deliberately advocates the abolition by law 
of these gambling dens called Exchanges. One of our ablest lega 
exchanges? was recently moved to express the wish that the whole of 
Wall Street were sunk in its neighboring Hell Gate, a wish in which we 
heartily concur. We do not believe that an efficient remedy will be 
found in attempting to abolish Exchanges. If they are abolished by 


1 The Bankers’ Magazine. 2 The Albany Law Journal. 
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one name, they will spring up under another name. Exchanges prop- 
erly conducted are well enough. No harm necessarily arises from the 
habit of merchants meeting in one place to buy and sell. The evil con- 
sists in pretending to buy and sell commodities for future delivery, 
where the seller has not the goods on hand at the time of the sale, and 
where no delivery is intended. It further consists in combinations 
formed to manipulate the market and get up corners. The resources 
of the law are adequate to meet the mischief. The law is good enough 
if it is only enforced. Combinations, such as forced up September 
corn in Chicago to eighty cents a bushel are indictable at common law, 
and if that law were enforced as it once was, the scoundrels who engaged 
in it would be doing business to-day from behind the bars of a jail.! 
. Another way to deal with this evil is to deal with it as legislation in 
many of the States deals with the liquor traffic — put it in the category 
of evils which are to be discouraged .although they can not be sup- 
pressed. Tax it, and make it support the government. Our remedy, 


then, briefly is this: 1. Tax the Exchanges. 2. Indict the conspira- 
tors. 


1 Rex v. Waddington, 1 East, 143, 
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TWO GRAND OLD RULES, AS LAID DOWN BY TWO GRAND OLD 
JUDGES. 


To the Editors of the American Law Review: — 


I have always been able to extract more or less comfortable entertainment, 
as well as wholesome advice and sound instruction from your ‘‘ Book Reviews,”’ 
and the racy notes in each number. But in your last I find something in your 
review of ‘* Wait on Fraudulent Conveyances and Creditor’s Bills,’’ which to 
me is as uncomfortable as a sea fog. I do not refer to your general commenda- 
tionof the book; for in the absence of an opportunity to examine the work, I 
have no doubt that your words of approval are well merited. What disturbs 
me is your particular approval of the author’s criticism upon the dictum of Mr. 
Justice Miller in Nichols v. Eaton.) 

This case won my admiration from its first publication. I not only admired the 
sagacity of the draughtsman of that will, but I also admired the clearness and 
soundness of the reasoning of the judge who pronounced the opinion. Now, I be- 
lieve in criticism of even the most learned judges. No one who undertakes to 
pronounce the law should feel that his reasoning is to be accepted as oracular. 
Lalso believe that text writers should not be permitted to scribble free from ap- 
prehension of the same kind of fault-finding to which they subject the judges. 
And when a judge’s opinion is carelessly or unjustly attacked I believe it to be 
the duty of the profession to signify their approbation of his honor’s views of 
the law. 

I take issue with Mr. Wait upon the dictum of Judge Miller in the case 
cited. I take issue with the REVIEw in its objections to the rule of the case, as 
concurred in by the court. There is no bad law in either. The language of 
the author as quoted by you, ‘‘ whatsoever a man can demand from his trustee 
that his creditors can demand from him,’’ when subjected to verbal criticism 
may not meau a great deal; but when opposed to the dictum which is charac- 
terized as ‘‘ dangerous ’’ and “ startling,’’ its meaning is obvious. That these 
two sensational words are misapplied in this instance is quite clear. Law as 
sound as that declared by the learned judge, even when he went beyond what 
was necessary to the case, should not startle any lawyer whose conceptions of 
the law are higher than those of a note-shaver. There is no danger in a law 
which enables a benefactor, in the distribution of his bounty, to stop short of 
paying the debts of the beneficiary. Judge Miller merely recognizes the truth 
that that love and affection which universally exists between parent and child, 
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while it may suffice as a good consideration to support a contract between them, 
(loes not serve to give the creditors of onea claim upon the other; also that the 
display of such love and affection is not inconsistent with the exercise of a 
certain degree of caution against the designs of those who are always willing 
to pander to the improvident who have ‘ great expectations ’’ to draw upon, 
In this case, the subject of the gift was unquestionably the property of the 
donor before it was bestowed. I presume no one will deny that. Suppose 
while she still lived she had seen fit to set itapart for the support of the object 
of her bounty, and for no other purpose. What rights would the creditors of 
the beneficiary have had in the fund, or why should they complain? Could they 
justly find fault that their debtor was not left to starve, merely because he was 
unable to pay his debts? There is nothing either new, startling, or dangerous in 
the doctrine that a person owning property may give it away, and may qualify 
the gift by such restrictions upon its use as to the donor seems expedient It 
is simply to say that one may do with his own as he wills, provided he injures 
no one else. There is nothing in the character of creditors so sacred that, in 
the pursuit of debtors’ effects trusts will be overthrown. It is not true, in the 
sense the quoted sentence bears in this connection, that ‘‘ whatsoever a man 
can demand from his trustee, that his creditors can demand of him.” Money 
bequeathed to a son for the support of himself and family, and for no other 
purpose, could not be attached for the son’s debt, when recovered and in the 
hands of his attorney, though it was not questioned that the donor himself 
might have demanded it.' Authorities might be multiplied in support of this 
proposition, and the reasoning by which the decisions are supported would be 
found quite persuasive, if not convincing, to any candid mind. But after all, it 
is only to amplify the obvious truth that one may feed and clothe even a bank- 
rupt in the most sumptuous manner, without paying his debts. 

It isno part of my purpose to write a panegyric on Mr. Justice Miller. He 
needs no such feeble efforts to justify his opinions. In the course of his 
struggles with the cob-webs of legal learning that interposed to hinder and 
thwart his attempts to do substantial justice, the grand old man may grow a 
little impatient, and once ina great while overshoot the mark. But in Nichols 
v. Eaton, his feet were tirmly planted upon sound, fundamental doctrine, and he 
pronounced sound, familiar and safe law. 

One word more while I have my fault-finding per in hand. This time it is 
your note entitled ‘‘Governor Hoadly on Codification.’’ In eulogizing the 
progressive character of judge-made law, you make mention of the case of 
Farwell v. Boston R. Co.,° and, it seems to me, point with some triumph to the 
rule that ‘‘a master is not liable for a negligent injury inflicted by one servant 
upon his fellow-servant engaged in the same common employment.’”? I am 
willing to concede what you inferentially claim for this decision, viz., that the 
Supreme Judicial Court of Massachusetts, in laying down this rule, applied no 
analogy of the common law. Nay, I will go further in my concessions, and 
admit that they did not apply any analogy of common sense. WhenI ask why 
the doctrine of respondeat superior should not be applied whena brakeman ona 
railroad is injured through the negligence of another brakeman, I am told that 


1 White v. White, 30 Vt. 338; Keyser v. 2-4 Met. 49. 
Mitchel, 67 Pa. St. 473. 
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it is because the injured and the negligent party are servants of a common 
master, and are engaged in a common employment. When I ask why does the 
common service and employment exempt the master, I am told (if I remember 
correctly) that it is because when the service is undertaken, the employe is 
supposed to assume all the risks incident to the employment of similar ser- 
vants, of whose fitness he is capable to judge. When I ask why is he supposed 
to assume such risks, or to observe the conduct of his fellow-servants, over 
whose employment or conduct he has not the slightest control, and in respect 
to which he has very little opportunity to observe, so long as he attends to his 
own particular business, Ican only get for answer, ‘‘ Because it was so de- 
cided in Farwell v. Boston R. Co., by the Supreme Judicial Court of Massa- 
chusetts.’”’ When this absurd rule was laid down there may have been 
something in the then prevailing methods of operating railroads that rendered 
it proper to hold the employes responsible for the negligence of their co- 
employes, and this peculiarity may have been so notorious that the court took 
judicial notice of its existence. This supposition is very slenderly sustained 
by probability; but I find it necessary in order to retain my respect for the 
Supreme Judicial Court of Massachusetts as then constituted. Nothing is 
more shocking to a sense of justice than to suppose for an instant that a ser- 
vant employed in the discharge of duties requiring care, in order to secure the 
lives and limbs of others, would engage in the calling supposing that his master 
has employed careful and prudent servants in every other department except 
the one in which he engages, and there exercises no care whatever. No reason 
can be given for the distinction that would not shame a schoolboy. 

That this pinchbeck rule —this artificial verbal contrivance for facilitating 
the escape from responsibility of negligent masters — has been slavishly fol- 
lowed for so long, speaks very feebly in behalf of the progressive character of 
judge-made law. It is a poor witness, though brought forward in support of 
an obvious truth. The courts have made considerable progress in the right 
direction, and I for one shall hail with delight the advance of the judge who, 
when he runs foul of this absurd stumbling block, will kick it and all its mouldy 
accretions out of his path. 


W.P. Wave. 
SAN FRANCISCO, CAL., November 6, 1884. 
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Desty ON Taxation. The American Law of Taxation as Determined in the 
Courts of Last Resort in the United States. Intwo volumes. By RoBERT 
Desty. St Paul: West Publishing Co. 1884. 


Mr. Desty is the author of several works more or less known to the profes- 
sion. Among these works are ‘‘American Criminal Law,’’ ‘‘ Federal Proced- 
ure,’’ ‘*Federal Citations,’’ The Federal Constitution,’ ‘‘ Shipping and 
Admiralty,’ ‘Commerce and Navigation.’’ He is also editor of the Federal 
Reporter. His work on Federal procedure is too well known to the profession 
to need any description, and so is the Federal Reporter. Most of his other 
works belong to the series of small law books published by Messrs. Sumner 
Whitney & Co., of San Francisco, called the “ Practitioners’ Series.’’ Mr. 
Desty’s plan of writing law books has one or two distinctive peculiarities. He 
puts the citations at the end of each section, so that they appear on the pages 
of his work sandwiched between the sections. His text consists of a series 
of points, stated in very brief language and grouped in some degree of order. 
In the present work he has furnished a sort of syllabus to his text in which 
general principles are stated without the particular citation of authority to 
any proposition. This syllabus is a deduction of the principles which are con- 
tained in the text which follows it, and this text consists of a series of points 
taken down in such language as will express the various ways in which the 
governing principle is presented in different decisions. Thus, section 16 is 
prefixed by the following syllabus: ‘‘ The property of municipalities is not, as 
a general rule, taxable. The intention of taxing municipal organizations and 
their property must clearly appear, as it will not be presumed.’’ The text 
which supports this syllabus (omitting the citations, which are very numerous) 
is as follows: ‘‘The property of municipalities is not taxable, and by clear 
implication is excluded from taxation; asa city, cemetery, or a city hall, or a 
court-house and jail, or State or city parks, or a city wharf, or a reservoir, or 
lands used for water-works; but a purchase made in excess of what is needed 
for the purpose would be taxable. Where, in pursuance of statutes imposing 
upon the city a system of water-works for the use of its inhabitants and the 
extinguishment of tires, lands were purchased for a reservoir, held that the 
work was to be regarded as for the public benefit and the property held for 
public purposes, and that, in the absence of an express legislation authorizing 
it, it was not subject to taxation. So, county lands are not subject to 
taxation, or lands used as a common or a county poor-house. The tax 
law of a State applies to persons only, and not at all to municipal bodies 
like corporations, which exercise in different degrees the sovereignty of 
the State. The property of such bodies is not subject to taxation; and 
general powers conferred upon the municipal corporation to tax will not 
authorize the taxation of State or county property. The section of the stat- 
ute declaring that all lands and personal estate should be liable to taxation, 
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applies only to private corporations, and does not include municipalities; but 
such property as the municipality might own, not for carrying on its municipal 
government, but only for the convenience or profit of its citizens, individually 
or collectively, would be subject to taxation under general words of a statute 
which would embrace like property owned by a private corporation. Prior to 
the passage of the act of 1872, the purchaser of land belonging to the congres- 
sional township fund was not liable for taxes assessed upon said land before it 
had been conveyed to him. A State may tax its own municipal organizations, 
or their corporate property, but the intention to do so must clearly appear; it 
will not be presumed.”’ 

The reader must understand that every one of these propositions is enforced 
by the citation of adjudicated cases from the different States. This will serve 
to illustrate the plan upon which the work is constructed. The excellencies of 
this plan are that the text of the author consists of an excellent index to points 
adjudicated. The defects of it are the entire absence of what might be called 
treatment. There is nothing in this work which deserves the name of treatise 
or of commentary ; and it is to be said to the credit of the learned author that 
he does not call it a treatise or a commentary. The law of taxation is essen- 
tially statutory. As the author points out, no tax can be levied unless author- 
ized by the legislature. A treatise on the American law of taxation is hence a 
treatise upon numerous statutory systems, nearly fifty in number. In order to 
make clear the reasons upon which the courts proceed, and to illustrate general 
principles by cases in judgment, the writer must necessarily make these statutes 
the basis of his work. But in this work, as in many other American works 
which we could name, the statutes are ignored; they are never cited from. the 
statute book. Where a statute is mentioned in the text, as a general rule, the 
State in whose statute book it is found is not even mentioned. The reader can 
learn the State by the foot-notes. Thus, in the fragment of text above quoted, 
the author refers to the ‘‘act of 1872.” What act of 1872? The reader will 
learn by the fact that the case cited in the foot-note is an Indiana case, that the 
author refers to a statute of Indiana. A book constructed upon this plan does 
not, of course, exhibit the whole law upon the subject of which it purports to 
treat. It only exhibits the law upon those points which have been drawn in 
question in litigation, and which have been passed upon by courts of last 
resort. The reader of a work constructed upon this plan sees the law in its 
pages about as a person sees the sun when he looks at the moon; he sees a 
small portion of the light of the sun reflected from the surface of the moon. 
So, in a book like this, the reader sees in the bald and naked statement of 
decided points of which the author’s text consists, a glimmering of the statu- 
tory basis of the whole, which lies somewhere behind. We do not mean to 
argue that a treatise on a statutory subject like this can set out in extenso the 
entire body of statutory law of the different States and Territories; but we 
mean to say that, where a statute receives exposition, a statement of the point 
decided is meaningless except for the mere purpose of an index, unless the 
portion of the statute which has received exposition is set out in substance or 
in terms. 

If we have not made ourselves clear, we can do so by calling the attention of 
the profession to Mr. Desty’s most successful book, his work on Federal Proced- 
ure. That work, it is well known consists of those sections of the Revised 
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Statutes of the United States which relate to procedure in the courts of the 
United States, together with the rules of procedure which have been estab. 
lished for the government of those courts, anotated with reference to points 
of practice ruled in reported cases. The work before us, in the plan of its 
construction, is substantially what that work would be, if the statute and court 
rules were cut out, and only that part of the text were left which presents 
points which the courts have ruled in construing the statutes and court rules, 
In other words, it is the play of ‘“‘ Hamlet’? with the Dane left out. 

Mr. Desty, except in his syllabi, which contain general propositions of 
law well stated, gives his readers nothing— absolutely nothing —but the 
most brief, bald, abstract statement of what is decided in each case, or 
- group of cases, which it is possible for the practiced hand to formulate, yield- 
ing no room for illustration, for the statement of facts of particular cases, or 
of the reasons upon which the courts have proceeded, and never quoting a 
word from the dicta of eminent judges in the most important cases. Although 
these statements are often incongruous, sometimes contradicting each other in 
the same paragraph, yet what the practitioner principally wants — an index to 
the case law, —is all here. Ten thousand ¢ases are cited. The book is beau- 
tifully printed on the best of paper. 


GeEorGIA Law JouRNAL. — This is the name of a weekly publication which 
has been recently started in Georgia. It is printed in fine type, double column, 
about the size of the Central Law Journal. Each number contains sixteen 
pages. Itis furnished at $4a year. It seems to be well edited, and we are 
glad to see that our contemporaries are giving it a generous welcome. In 
this welcome we join, but with a feeling, based upon experience, that a local 
law journal containing this much matter can not possibly be floated without 
a steady loss of money to its publishers. It is published at Atlanta, and com- 
munications to it should be addressed, ‘‘ The Georgia Law Journal, Atlanta, 
Ga.” 


BOONE ON MortGaGes. The Law of Mortgages of Real and Personal Property, 
including also the Law of Pawn or Piedge and Collateral Securities, as deter- 
mined by the courts of England and the United States. By Cuarixs T. 
Boone, B. LL., Author of ‘Law of Corporations,” ‘‘ Real Property,”’ etc. 
San Francisco: Sumner Whitney & Co. 1884. 


This is another of Messrs. Sumner Whitney & Co.’s mosquito fleet, called 
“The Practitioners’ Series.’’ The text is in exceedingly fine type — nonpa- 
reil —so fine that it is hard for even young eyes to read it. The citations are 
in agate—so fine that one can hardly make them out without a magnifying 
glass. It contains a full index, but no table of cases. Mr. Boone’s text reads 
a good deal like the text of an orderly treatise, and we believe it would be so 
found, if any one could summon up the patience to read such fine type. This 
book is sold for $3. It is bound in somewhat flexible cover, the outside 
ef which is split sheepskin known to book-binders as ‘‘skiver.’’ This binding 
seems to be popular with many lawyers, who are so ignorant on this point that 
they do not know that it is less durable than the poorest muslin. Books of 
the ‘‘ Practioners’ Series’’ are sold at $3 a volume. This book, printed in 
type large enough for a lawyer to read in a court-room, could be sold for 
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$5, with as much profit to the publishers and more to the author. How many 
lawyers are there who would not prefer to give $5 for it in good large 
type thau $3 in such type as this’ Then it diminishes the apparent dig- 
nity of a book and of its author to squeeze it down into such a small com- 
pass. One feels the contempt for it which he feels for that passage in ‘‘ Paradise 
Lost,” in which the great poet reduced the ordinary devils to dwarfs about 
the size of mice in order to get them into Pandemonium. The veriest fool 
would ask why he did not make Pandemonium bigger? 


SETON ON DECREES. Forms of Decrees, Judgments and Orders, with Practical 
Notes. By the late Hon. Sir H. W. SETON, sometime one of the judges of 
the Supreme Court of Calcutta. First American, from the Fourth English 
Edition. By FRANKLIN FIiskE HEARD. Boston: Little, Brown & Co. 1884. 


This is a book of well known merit and authority. The first edition was 
published in 1830. The editor of the present edition says in his preface: “ By 
excluding those portions which are not strictly applicable to American juris- 
prudence, the editor has been able to bring the work within the compass of a 
single volume.’’ We have turned over the pages with the hope of finding what 
has been done. by the American editor. Of course, what has been done in the 
way of excision would not appear on a cursory examination. We find that 
little has been done in the way of additions to the notes; and what little has 
been done, so far as we have discovered, is drawn merely from Amercian text- 
books of standard authority, such as Story’s Equity Jurisprudence, Perry on 
Trusts, and Jones on Mortgages. It remains essentially an English book. But 
Seton’s notes are among the best notes on matters of equity practice that have 


ever been drawn up. The practice in the former High Court of Chancery is, 
with certain modifications, still the pragtice of the Circuit Court of the United 
States in cases in equity; and this book, we are sure, will be a welcome addi- 
tion to the libraries of those who have much practice on the equity side of 
those courts. 


AMERICAN DECISIONS, VOLUME 5:!. The American Decisions; containing the 
Cases of General Value and Authority decided in the Courts of the Several 
States from the Earliest Issue of the State Reports to the year 1869. Com- 
piled and annotated by A.C. FreEMAN, Counselor at Law, and author of 
‘Treatise on the Law of Judgments,’’ ‘‘ Co-Tenancy and Partition,’’ Execu- 
tion in Civil Courts,’’ etc., Vol. 59. San Francisco: A. L. Bancroft & Co. 
1884. 


This volume inc'udes decisions which were rendered in the year 1853, and 
some (from 37 Maine) which extends into the year 1854. It exhibits the good 
thorough work displayed in its recent predecessors. Among the useful con- 
densed notes we find a note on domicil, p. 111: several notes on questions in 
the law of Insurance, among which we may especially mention that on page 
487, et seqg., on conditions in life insurance policies concerning suicides. On 
page 572, et seq., there is the best note on the subject of pardons which we 
recollect having seen. On page 711, there is a long note on suits against mem- 
bers of unincorporated societies. On page 733, there is a note on the liability 
of owners of premises defectively constructed or out of repair, for injuries 
therefrom. This note could possibly have been made better, but it is to be 
said in favor of it, that it cites a great many cases, among them a good many 
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recent and fresh ones. On page 782, there is a long note on the constitutional. 
ity of statutes authorizing municipal corporations to subscribe to the stock of 
railroads, or to make donations to such corporations. On page 180, there isa 
learned note on the subject of medical and other scientific works of authority as 
evidence in courts of law. The smaller notes are very numerous. In fact, so 
far as we can see, every case isannotated. The learned editor and his associ- 
ates seem to have drawn their material for these notes largely from recent 
text-books of authority; but this does not at all detract from the value of the 
notes; since it is, of course, their privilege to avail themselves of the best 
indexes to the storehouses of case law which they can find. A digest of the 
whole work is now very much needed. 


LOWELL ON THE TRANSFER OF Stock. The Transfer of Stock in Private 
Corporations. By ABBoTT LAWRENCE LOWELL, and Francis C. LOWELL, 
Boston: Little, Brown & Co. 1884. 


This is a well printed monograph of about three hundred pages, on the sub- 
ject of the transfer of the shares of stock in corporations, and the rights and 
liabilities of the three parties to such transfer in respect of the sanre, namely, 
the transferor, the transferee, and the corporation. It also discusses the effect 
of transfers upon the individual liability of the shareholder; in what cases the 
transfer shifts all the liabilities of the transferor to the transferee, and in what 
cases, if any, the transferee succeeds to the titles without succeeding to the 
incidental liabilities of the transferor. We have read some portions of the 
text of the work, with the advantage of a previous knowledge and a fresh 
study of the subject, and are able to say that is a well written monograph, in 
which the governing principles and their applications are clearly comprehended 
and well stated. 


AMERICAN Reports, VOL. 47. The American Reports; containing all Decisions 
of General Interest decided in the Courts of Last Resort of the Several 
States, with Notes and References. By IRVING BROWNE. Vol. 47. Con- 
taining all Cases of General Authority in the following Reports: 72 Ala- 
bama; 50 Connecticut; 69 Georgia; 107 Illinois; 92 Indiana; 93 Indiana; 
61 Iowa; 31 Kansas; 11 Lea; 12 Lea; 1 Mackey; 2 Mackey; 51 Michigan; 
81 Minnesota; 78 Missouri; 4 Montana; 59 New Hampshire; 95 New York; 
90 North Carolina; 101 Pennsylvania State; 20 South Carolina. Albany: 
John D. Parsons, Jr., Publisher. 1884. 


Mr. Browne’s head-notes are models of terseness and brevity. Here is one 
of them: ‘An agent to travel and sell steam engines has implied power to 
hire horses.”’!_ Here isanother: ‘A deed granting an estate to one for life, 
and on her death to herchildren in fee, reserving a life estate to the grantor, is 
valid.”’? Here is another: ‘A cause of action for deceit survives to the legal 
representative of the injured party.’’* Here is another: ‘A city is not lia- 
ble for the negligence of its fire department.’’* And here is still another: 
«An untransferable certificate of membership of a board of trade is not prop- 
erty subject to judicial sale.”’> We warrant that the syllabus of the official 


1 Huntley v. Mathias, p. 516; s. c., 90 N.C. 4 Wilcox v. City of Chicago, p. 434; 8. ¢., 
101. 107 Il. 334. 

2 Savage v. Lee, p. 523; s. c., 90 N. C. 320. 5 Barclay v. Smith, p. 437; s. c., 107 Il. 340. 

* Baker v. Crandall, p.126; s. c.,78 Mo. 584. 
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reporter in some of these cases covers nearly apage. The distinction between 
the two kinds of head-notes is important. Mr. Browne, in his head-notes, 
states in the fewest words the actual point decided; but the reporter who pur- 
sues the other method, sets out in his head-note every distinct proposition 
which the judge who delivers the opinion of the court states by way of argu- 
ment, and also the point decided. Mr. Browne’s method, in our judgment, 
is the correct one. There isno propriety in duplicating the dicta of the opinion 
in the syllabus. It ica positive evil; for it confuses the attention of the writer 
as to what is dicta and what is the point actually decided. Mr. Browne appends 
useful notes to many of the cases. But we deem it unnecessary to extenda 
notice of a series of Reports which are everywhere found in the libraries 
ot lawyers inthe United States. 


POLLOCK ON THE LanD Laws. The Land Laws. By FREDRICK POLLOCK, 
Barrister at Law, M. A., Hon. LL. D. Edin. Corpus Christi Professor of 
Jurisprudence in the University of Oxford, Late Fellow of Trinity College, 
Cambridge. London: Macmillan & Co. 1883. 


This belongs to a series of books designed for popular reading, entitled 
‘The English Citizen, His Rights and Responsibilities.’ The author is the 
writer of a work on Contracts, which has been re-published in America, and 
also of a work on Partnership. No one, perhaps, was better qualified to write 
a monograph such as this is upon the land laws of England. We especially 
commend this book to the attention of students of the law of real property, 
because it gives a comprehensive idea of that system from which our American 
jand tenures have been derived. Nothing could be more useful, we should sup- 
pose, in England, than to draw public attention to the system of land tenure 
which prevails in that country. The aristocracy of England is often called 
‘the landed aristocracy.’? That vast system of aristocratic exclusion, preten- 
sion and injustice, so offensive to American ideas, has its foundation in 
England in the system under which land is kept in the heads of great families, 
and under which a!l the land in the kingdom is owned by a small number of its 
citizens. Nothing can be more fatal to that system of monumental injustice 
than a public discussion of it, and it does not much matter from what stand- 
point the discussion is commenced or urged. The great masses of men will not 
forever endure the injustice of the few. That system had its origin in mere 
robbery; that was the whole basis of the system of feudal tenure. The Norman 
robber dispossessed the Saxon dweller by the sword and the ax, and then turned 
around and dispossessed, by the same means, some weaker Normanrobber. Once 
in possession, by no other title than the title of the robber, he devised such 
laws as should protect that title. Need it be said that such laws had not the 
remotest connection with justice? Literally and fairly interpreted, they would 
read thus: ‘ After I have kept the lawful proprietor out of his own for a certain 
length of time, by means of the sword and the ax, he shall not be allowed to 
bring an action to dispossess me.’”? This was the whole foundation, though not 
necessarily the first idea, of the doctrine of prescription, of the doctrine of the 
presumption of a grant, and of the statutes of limitation. Another law which 
he devised, plainly and honestly formulated, would read thus: ‘After I have 
dispossessed another man of his land, and stripped him of everything he has, 
so that he is too poor to maintain an action to recover his possession, he shall 
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not be allowed to sell his cause of action to another man who may have the 
means of maintaining an action to recover such possession.’’ This was the 
origin of the rule of the law concerning champerty, which, it is well known, was 
originally a doctrine of the common law, though in later times, formulated in 
statutes. Then, after the feudal baron had acquired whole leagues by means of 
the sword and the ax, it became necessary to do something with it. He could 
not cultivate it with his own hands; the example of Cincinnatus plowing in his 
own field could not be imitated without indelible disgrace by a red-bearded 
robber. So he must farm it out to underlings, and, in order to secure himself 
in his rents, he must create a system of law for his own exclusive benefit, 
Hence arose the English common and statute law of landlord and tenant, one of 
the most odious, unjust, and oppressive systems of law ever devised by the 
ingenuity of the strong for the purpose of plundering and repressing the weak, 
In support of this statement, need we refer to anything more than the law of 
distress for rent? The landlord could, without any previous adjudication of 
the amount of rent due him, go upon his tenant’s field, and distrain anything 
which he could there find, whether it belonged to his tenant, or to an innocent 
third person, and carry it off and sell it.without any process of law whatever, 
Itis the true office of government to arbitrate between the strong and the weak; 
but the government established and maintained by the feudal lords of-England 
and their successors in tyranny was a little more than a complicated legal 
machinery in the hands of the strong for the oppression of the weak. The relics 
of that system linger in modern England, with the odious injustice which 
springs from the law of primogeniture. Vasts tracts are owned by single 
proprietors, who assume to make the social regulations and to do the political 
thinking of their tenants. But the end is drawing near. The handwriting has 
appeared upon the wall, ‘‘ Divide the Land.”’ 


* Long trains of ill may pass unheeded, dumb; 
But vengeance is behind, and justice is to come.” 


BLATCHFORD’s Crrcuir Court REPORTS, VOL. 21. Reports of Cases Argued 

- and Determined in the Circuit Court of the United States for the Second Cir- 
cuit. By SAMUEL BLATCHFORD, an Associate Justice of the Supreme Court 
of the United States. Vol. 21. New York: Baker, Voorhis & Co., Pub- 
lishers, 66 Nassau Street. 1884. 


The legal profession have reason to be grateful to Mr. Justice Blatchford for 
taking the pains to keep up the series of his reports. He began them, we 
believe, when a practitioner at the Bar. He went upon the bench of the Dis- 
trict Court of the United States for the Southern District of New York in the 
year 1867. President Hayes inaugurated the sensible practice of promoting the 
district and circuit judges in his Federal appointments; and Mr. District Judge 
Blatchford became circuit judge as the successor of Judge Johnson in the year 
1878. President Arthur, pursuing the same policy, promoted him in the year 
1882; to his present seat on the Supreme bench of the United States. 

The general value of any series of United States Circuit Court reports has 
been much diminished of late years by the advent of a series of reports known 
as the Federal Reporter, in which all the decisions of the Circuit and District 
Courts of the United States are reported in serial form immediately after their 
rendition. But there remain to some extent, we are sorry to say, in some of 
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the circuits, particularly in the Second and Ninth Circuits, certain rules or 
traditions, which are sometimes called ‘‘ the law of the circuit;’’ and this fact 
gives the reports of a particular circuit a value somewhat peculiar to the prac- 
titioner in the courts of that circuit. There was a good deal of this law of 
the circuit in the reports of the Second Circuit in Mr. Justice Nelson’s time, 
and there is still considerable inherited law of this kind in that circuit. Nel- 
son, Blatchford, and Shipman, by the most able-bodied judicial legislation of 
which we have any knowledge, coined a system of procedure in cases of foreign 
extradition, in which they took the whole matter out of the hands of the 
political authorities of the government, and substantially assumed the task of 
executing or obstructing our extradition treaties with foreign countries. They 
coined rule after rule, until they got to the point where they decided that a 
rogue fleeing from the justice of a foreign country with which we have an extra- 
dition treaty, could not be caught and held here, until a demand had been made 
by such foreign country upon our government for his surrenden, and until our 
Secretary of State had issued a warrant authorizing his pursuit and capture 
within the limits of our country;! and until they reached the further rule that 
they, that is to say, any one of the Federal judges, in a proceeding by habeas 
corpus, had power to arrest the whole proceedings, set aside the action of the 
commissioner, or other magistrate, who, under the law, had made the examin- 
ation, and whose duty it was to report such examination, with his conclusions 
thereon, to the Secretary of State for the action of the President, and discharge 
the prisoner; thus intercepting the process by a collateral attack, and prevent- 
ing the political department of the government from exercising the duty cast 
upon our government by treaty, of surrendering the fugitive, if the political 
department should deem it a proper case for such a surrender.2 This was a 
well meant but an indefensible judicial officiousness. The act of Congress had 
designated the judicial officers who should assist the political department of 
the government in executing our treaty obligations in this regard, and it had 
not authorized any other judicial officer to assist or obstruct the judicial offi- 
cers thus designated in the performance of the duties thus cast uponthem. We 
have no interest in affording an asylum for the murderers, counterfeiters, and 
other scamps who escape from the justice of foreign countries; and it does 
seem that our Federal judiciary, especially in the Second Circuit, have 
unnecessarily consumed the public time in their solicitude for the rights of 
such persons. We are glad to notice, however, a tendency in the more recent 
cases towards more practical views upon these questions. In the case of 
Wadge,° it is held that under section 5 of the Act of Congress of August 3, 
1882,* regarding evidence in extradition cases, the certificate of the minister 
Tesident of the United States, to copies of documentary evidence from abroad, 
may be supplemented by oral proof that the originals of such copies would be 
competent and suflicient to authorize the arrest and commitment of the accused 
by the tribunals of the foreign country. 


1 Exparte Kaine,3 Blatchf. 1; Re Hen- 2 See the cases cited supra; 17 Am. Law. 
rich, 5 Blatchf. 414, 425; Re Farez,7 Blatchf. Rev., 346. 
34, 45; 17 Am. Law. Rev., 321, 323. 3 p. 300 of this volume, 
422 U.S. St. at Large, 216. 
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In turniag over the index of the present volume, the attention is arrested 
by the large number of cases relating to patents for inventions, and one is 
impressed with an idea of how important a branch of litigation this has come 
to be. In this volume patents for no less than twenty-one distinct mechanical 
contrivances have been the subjects of litigation. One would think that the 
inventive genius of the Yankee nation must have about exhausted itself, by this 
time, upon such subjects as soap, coal stoves, brooms and clock movements, 
But it seems not; the statement of Solomon, that there is nothing new under 
the sun, is still very far from being literally true. 


Morery’s OUTLINES OF RoMaN Law. Outlines of Roman Law, compnising its 

Historical Growth and General Principles. By Wittiam C. Morey, Ph. 
D. Professor of History and Political Science — Formerly Professor of Latin — 
in the University of Rochester. New York and London: G. P. Putnam & 
Sons. The Knickabocker Press. 1884. 


This book gives us the best impression of any work upon the Roman law 
designed for the use of students, which we have seen. It is a duodecimo of 
about four hundred and fifty pages, written in a good style, by one who has had 
experience in instructing students in the Roman law, and who has evidently 
become familiar with the leading principles of that system. The. atten- 
tion of the student is not perplexed and diverted by citations dropped from 
the different passages in the text; but, at the end of each chapter, there is a 
collection of citations to those portions of standard works in which the subject 
of which the chapter treats is discussed and amplified. In turning over these 
pages, one is reminded at every turn, of the close analogy, amounting in many 
cases to identity, which exists between many features of the Roman and the 
common law. Thus, on page 266, our attention was casually arrested by the 
following statement: — 

“‘A corporation might cease to exist in any one of the following ways: — 

**(1.) By the expiration of the time fixed by the charter, if established fora 
limited period. 

*<(2.) By voluntary forfeiture of its charter to the State. 

*«“(3.) Byan act of the State declaring it dissolved— which might occur if 
the corporation transcended its legitimate purpose. 

*<(4.) By the death or withdrawal of all its members, when it was organized 
for a private purpose.”’ 

Do not these four propositions embody an exact statement of the ways in 
which a corporation in the United States may become dissolved and cease to 
exist? Itis true that we have, in America, a doctrine to the effect that, for 
certain purposes, a business corporation may be dissolved by suspending busi- 
ness, becoming insolvent, and parting with possession of its property. But 
this is not such a dissolution as disables the members of the corporation from 
resuming the use of their corporate franchises, and, therefore, it is not the com- 
plete dissolution which is spoken of by the present author. 

In turning over these pages, one could wish that the learned author had 
instituted, at every point where practicable, a closer comparison between the 
rules of the Roman law and those of the Anglo-American common law. It 
would serve the double purpose of instructing the student in the Roman Jaw 
and in his own law. It would make the book replete with interest, and 
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would give to its text aliving meaning which a treatise upon a system of 
ancient or foreign law does not otherwise possess. This book, however, is 
sufficient for its immediate purposes; and no one who has become familiar 
with the common Jaw can read it without seeing to how great an extent our law 
and our Civilization take root in Rome. Rome is the ancient mother of modern 
Europe and America. She is not only the : 
“ Parent of our religion, whom the wide 
Nations have knelt to for the keys of heaven;” 

but the inventor and perfecter of many of the rules of law which regulate our 
simplest transactions and our most immediate concerns. 


Tue WorKs OF Davip DUDLEY FIELD. Speeches, Arguments, and Miscella- 
neous Papers of David Dudley Field. Edited by A. P.Spracure. In two 
Volumes. New York: D. Appleton & Co. 1884. 


David Dudley Field needs no introduction to the legal profession or to the 
public. He is a great lawyer, thinker, andscholar. He will be chiefly known 
because of his labors in the direction of the reform and codification of the law, 
both State and international. His efforts toward reforming the Code of Pro- 
cedure of New York, began as early as 1839. The result has been the produc- 
tion of five codes: The Civil Code, the Penal Code, the Code of Civil Procedure, 
the Code of Criminal Procedure, and also a Political Code. Many of these 
reforms of procedure passed insensibly into the celebrated English Judicature 
Act of 1873, and its amendments, which now form the basis of legal procedure, 
not only in England and Ireland, but in most of the British colonies; so that 
Lord Coleridge, the chief promoter of those reforms in England, on his recent 
visit to America, acknowledged in his speech at the reception given him by the 
New York Bar Association, that the genius of reform in America had ante- 
dated many of the important law reforms which had taken place in England. 
The greatest work of Mr. Field, his Civil Code (if we understand it rightly), 
which may be regarded as an outline code of the common law, was proposed by 
him to the Legislature of New York many years ago, he having been appointed 
a commissioner for that purpose; and while it has been adopted in the Pacific 
States and also, we believe, in Washington and Dakota Territories, it has en- 
countered such opposition in New York that it has hitherto failed of adoption 
there, in some cases through such accidental circumstances as legislative pock- 
eting on Governor’s vetoes. 

Mr. Field’s labors in behalf of the reform and codification of the law of 
nations have also been conspicuous. He was a projector and supporter of the 
International Code Committee of America, the association for the reform and 
codification of the law of nations, and the Institute of International Law. The 
present work contains his most important papers, reports, and addresses upon 
the subject of law reform. 

His great forensic speeches are also given. Among these will be found his 
speech before the Supreme Court of the United States in the Milligan Case 
(1867), in which his associate counsel were Jeremiah Black and James A. Gar- 
field, while on the other side were the Attorney-General and Benjamin F. 
Butler; his speech in the Cummings case (1867), known as the Missouri Test- 
Oath Case; his speech in the celebrated Case of McCardle (1868), involving the 
question of the military government of the Southern States; and his speech in 
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the Cruikshank Case (1875), against the constitutionality of the act to enforce 
the right of citizens to vote. 

These, for the most part, form the contents of the first volume. The second 
volume is devoted to the speeches and writings of Mr. Field on political and 
miscellaneous questions. His versatile genius is seen in the fact that some of 
his addresses in foreign countries were delivered in French, others in Italian, 
and that his speeches and writings touch upon a variety of miscellaneous 
subjects, as well as those relating to law and government. In his journeyings 
in foreign countries he preferred to speak the language of the country in which 
he was. His address as the first president of the Association for the Reform 
and Codification of the Law of Nations, at Geneva, in 1873, was delivered in 
French. What must have been the feelings of the Italian Deputies, Ministers 
and Senators who surrounded the table at a banquet given in Rome in the same 
year to a member of the British Parliament, when Mr. Field, speaking their 
own language, alluded in the following eloquent terms to their glorious coun- 
try: ‘*I see Italy. as a giant newly awakened and refreshed from its sleep of a 
thousand years, guarding all that lies between the Alps and the two inclosing 
seas, and beginning anew the march of liberty and of glory. We welcome, 
with enthusiastic applause the entrance of Italy into the community of great 
nations. And we hope and believe that she will defend her independence, her 
unity, and her well ordered liberty, so long as the mountains of Albano look 
upon the Tiber, and the rays of the sun fall upon the temples and monuments 
of Rome.” 

He was the orator in 1850 at the celebration in New York of the laying of the 
first Atlantic cable, of which his distinguished brother, Cyrus W. Field, was 
the chief promoter; and he has been the favorite orator at many a college com- 
mencement, and at many afestive board. , 

The fate of advocacy is conspicuously illustrated in those two volumes. On 
the most conspicuous historical occasions, before the most august tribunal in 
the world, his voice was raised in defense of constitutional liberty, iu opposi- 
tion to ex post facto laws and in resistance of military tribunals. In 1877 he 
inveighed in a powerful article against corruption in American politics; but he 
had already prostituted his powerful talents’ in defense of the most corrupt 
scoundrel that ever the most corrupt phase of American politics had bodied 
forth, ending the drama by persuading the Court of Appeals of New York to 
change what had hitherto been the settled law of England and America in order 
to release this scoundrel from his well merited imprisonment.! Errors which, 
under principles the best and longest settled, should have been cognizable only 
by a court of error in a direct proceeding, in which, if the judgment had been 
reversed because of an erroneous sentence, the prisoner could have been again 
tried, and the correct judgment rendered, thus vindicating the rights of the 
people and the demands of the law, were assailed collaterally by the writ of 
habeas corpus, in which proceeding, if the sentence should be found erroneous, 
the judgment must necessarily be that the prisoner be finally and conclusively 
discharged. A decision so utterly violative of the settled principles of the 


law could scarcly have been rendered if an ordinary criminal, defended by 
ordinary counsel, had stood before the court. 


1 People ex rel. Tweed rv. Liscomb, 60 N. Y. 559. 
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Lacey’s Rartway Dicest, Vou. II. A Digest of Railway Decisions, compris- 
ing all American Cases reported since the publication of the First Volume of 
this Digest in which a Railway Company is a party, and all other cases in 
which Railway Law is determined. By JouHn F. Lacey, of the Iowa Bar. 
Vol. Il. Chicago: Callaghan & Co., Law Publishers. 1884. 

Ten years ago we reviewed the first volume of this work in the Southern Law 
Review; ! and we said then much that we desire to say now concerning the 
secund volume. That volume, it will be remembered, included American cases 
only; this volume includes all the American railway cases which have been re- 
ported since that volume went to press, and also numerous selections from 
English, Scotch, Irish, Canadian and Australian cases. In respect of American 
cases, the author has pursued the same plan which he pursued in volume one, that 
is, of digesting all the cases relating to railway law; but, although his title page 
indicates the contrary, we do not understand, that he has, in this volume, gone 
so far as to digest every American case in which a railway company was a 
party, as he did in volume one. In our review of that volume we pointed out 
at length that Mr. Lacey had, by pursuing this course, introduced into his book 
a great deal of surplusage. An examination of his present volume indicates 
that, while he has gleaned the field cleanly, he has not encumbered his pages 
with matters which are not directly connected with railway corporations, rail- 
way property, or railway management. In the present volume he has digested 
nearly ten thousand cases. In addition to a table of cases digested he has 
given an index, which is not of much importance; for every digest itself is an 
enlarged index. 


This work will be found of essential usefulness to every railway attorney and 


to other lawyers of large practice. We desire to renew the commendatory ex- 
pressions which we were able to bestow upon the first volume. Books of this 
kind are always welcome aids to the profession. The publishers have brought 


this one out in the best style. It contains within its covers nearly fourteen 
hundred pages, imperial octavo, set in double column brevier; that is to say, 
it contains quite as much matter as two volumes of the Central Law Journal; 


and, therefore, from acommercial standpoint there can be no complaint that it 
is not a good, honest book. 


UNITED STATES SUPREME COURT REPORTS. COMPLETE EDITION. BOoK 19- 
United States Supreme Court Reports, Vols. 74, 75, 76,77. Embracing all 
opinions in 7, 8, 9 and 10 Wallace, with others. Cases argued and decided 
in the Supreme Court of the United States, in the December Terms, 1868- 
69-70. Complete Edition, with Head-lines, Head-notes, Statements of Cases, 
Points and Authorities of Counsel, Foot-notes and Parallel References. By 
STEPHEN K. WILuriaMs, Counselor at Law. Book 19. The Lawyers’ Co- 
operative Publishing Company: Newark, Wayne County, New York. 1884. 


Those who have in charge this splendid enterprise seem to be advancing with 
steady steps towards the completion of their undertaking. They are issuing 
their volumes at the rate of about one volume every two months. At this rate 
of progress they will be near the end by the close of the year 1885. The gen- 
tlemen who have put on foot and sustained this enterprise with such unflagging 
perseverance are members of the bar residing in a small town in Western New 
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York, which is the place of publication. In the progress of their work they 
have long since reached the point where the existing reports of the court as 
reported are subject to the reporter’s copyright, which copyright, it is well 
known, covers the distinctive work of the reporter, namely, his head-notes, his 
statements of the facts of cases, and perhaps, also, the arrangement of the 
cases in his books. When they reached this point, the publishers of this series 
found themselves obliged to go to the records of the court for their informa- 
tion, and to report the decisions from the opinions there recorded and from 
the other information there on file. They have endeavored scrupulously to 
avoid even the appearance of infringing the copyrights of the official reporters 
of the court, and accordingly they have omitted in these later volumes of their 
work a side-paging referring to the volume and page of the official reports, 
They have, however, at the bottom of every page carried along a line of refer- 
ences to the volume of the official report in which the particular case is found. 
They have also at the head of each case, which is also reported in the official 
series, referred to the volume and page of the official series within which the 
particular case is reported, by a reference in this form: ‘See s.c., 7 Wall. 
107-113.” In the progress of their search they have found a number of cases 
which have never been reported in the official series. These they have reported 
in full, in the same manner in which they have reported other cases. — 

It is due to the court and to the official reporter to say that these cases, so 
far as we have discovered them in the present series, are unimportant cases. 
They are mostly cases in which the court has merely followed some previous 
decision, and in which nothing new was decided or said. Possibly exceptions 
may be found to this statement. Thus, on page 154 of the present volume we 
find the case of Moulder v. Forest, which does not appear to have been reported 
in the official series. Thecourt sustained a motion to dismiss the writ of error, 
because the clerk of the court below had, by an evident oversight, omitted the 
test required by the Process Act of 1789, holding that the writ could not, even 
in such a matter, be amended in the Supreme Court. On the preceding page 
(153), we find a decision upon a point of practice in the case of Ex parte The 
State of Virginia, which was a petition for a writ of prohibition against the 
judge of the District Court of the United States for the Eastern District of 
Virginia. This case grew out of the celebrated habeas cerpus case of Cesar 
Griffin, in which Chief Justice Chase, sitting at Circuit in Virginia, in a pro- 
ceeding by habeas corpus, held that the ousting ordinance of the Fourteenth 
Amendment of the Federal constitution was not self-enforcing, and conse- 
quently that those who were in office in the lately insurrectionary States 
might hold their offices until Congress should, by legislation under the 
amendment in question, oust them. But the point decided in this case 
is thus stated in the head-note: ‘‘Where there is a division of opinion 
between a district and a circuit judge, as to the allowance of a writ 
of habeas corpus, decision on motion for a writ of prohibition against proceed- 
ing further under the writ withheld until after a decision upon the division of 
opinion.”? This and other decisions upon points of practice, which are 
reported in this series and not in the official series are, of course, unimportant 


1 Chase’s Decisions. 
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to the judges of the court and to those members of the Bar who are familiar 
with its practice. But those who have had experience in making books for the 
use of the legal profession know how anxious a great many lawyers are about 
having everything included in books which they buy, which can by any remote 
possibility be of benefit to them; and, where a court has laid down a rule 
of practice in one decision, they are always glad to have future decisions 
declaring the rule called to their attention; because they know from this that 
the court has adhered to the rule. 

The lawyers who put on foot this enterprise inaugurated an era of cheap 
reporting and of cheap reports. What they have done indirectly in changing 
the views of publishers and of book-buyers on the subject of the prices which 
can properly be charged for judicial reports, has been of incalculable advan- 
tage to the legal profession. They deserve the encouragement and the sup- 
port of their professional brethren. This splendid series of the reports of the 
decisions of the highest national court is furnished by them to their original 
subscribers at the small price of $1 per volume of the original series, and to 
their later subscribers at $1.25 per volume. 


PIGGOTT ON FOREIGN JUDGMENTS. The Law and Practice of the Courts of the 
United Kingdom relating to Foreign Judgments and Parties out of the Juris- 
diction; to which are added Chapters on the Laws of the British Colonies, 
European and Asiatic Nations, and the States and Republics of America. By 
FRANCIS TAYLOR PiGGott, M. A., LL. M. Second Edition. Revised and En- 
larged. Londen: William Clowes & Sons, Limited, 27 Fleet Street. 1884. 


The learned author has taken a subject which usually forms a chapter in 
works on Private International Law, and has expanded itinto a volume. Hav- 
ing thus allowed himself abundant elbow-room, his discourse moves along easily 
and with ample quotations from the most authoritative legal judgments. His 
discussion involves, in addition to an inquiry into the subject of foreign judg- 
ments, an inquiry into the effect of judgments founded upon a service of pro- 
cess out of the jurisdiction. His first chapter is a general discussion of the 
English doctrine concerning the recognizing and enforcing of foreign judgments 
when sued upon in an English court, or pleaded as a defense to an action in an 
English court. His second chapter considers the question under what circum- 
stances an injunction will be granted to restrain the prosecution of a foreign 
suit, on the ground of an action founded upon the same subject-matter pend- 
ing at home, or to restrain the prosecution of a domestic suit, on a ground of 
an action founded on the same subject-matter pending abroad. His third chap- 
ter relates to the proof of foreign judgments. His fourth chapter considers 
what defenses are admissible to an action upon a foreign judgment. His fifth 
chapter is entitled ‘‘ Interlocutory Proceedings,”’ and relates to certain matters 
of English practice. His sixth chapter is entitled the rule lex fori, and con- 
siders the effect of statutes of limitation, the subject of interest, of costs, of 
parties, and of commissions to examine witnesses out of the jurisdiction. His 
seventh chapter is entitled ‘‘ Judgments not Recognized,’’ by which he means 
to designate foreign judgments which will not be allowed to have any force 
within the domestic jurisdiction, such as judgments under penal laws and 
under revenue laws. Passing his eighth chapter, which relates to service out 
of the jurisdiction, already spoken of, his ninth relates to judgments in rem» 


they 
as 
well 
» his 
the 
ries 
‘ma- 
rom 
y to 
ters 
heir 
rts, 
fer- 
ind, 
cial 
the 
all. 
ses 
ses. 
ous 
ons 
we 
ted 
‘or, 
the 
yen 
“he 
the 
of 
sar 
ith 
eS 
he 
se 
on 
rit 
d- 
of 
re 
nt 


1070 BOOK REVIEWS. 


and his tenth to judgments of status. Then follow those chapters which con- 
sist of extracts from the statutes of the United Kingdom, of the British Colonies, 
of the European nations, of the States of the American Union, of the Repub- 
lics of Central and South America, and of the African nations, relating to the 
proof and effect of foreign judgments, and to the service of process out of 
the jurisdiction. The learned author must have experienced exceeding diffi- 
culty in making this compilation, notwithstanding the fact that in the chapter 
relating to the laws of European nations he has had the assistance of several 
continental jurists of reputation. The mass of information which he has suc- 
ceeded in collecting is exceedingly valuable. We judge from glancing through 
the chapter relating to the laws of the States of the American Union, that he 
has not in all cases had the advantage of the latest compilations; and it is 
perhaps to be regretted that he has not given the date of publication of the 
volume of laws from which in each instance he has made the extract. But 
most of the statutes cited are probably still in force; and the legal profession 
in England must feel under very considerable obligations to him for the pains 
which he has taken to present them with such a mass of information on a sub- 
ject which must have considerable interest for them. 

Of course the author deals with his subject chiefly from an English stand- 
point. His book is a treatise upon a topic of English law. We do not, 
therefore, expect to find in it a discussion of the effect which, under the con- 
stitution of the United States, is given in one State of the American Union to 
the judicial proceedings of the other States of the same Union, nor to the act 
of Congress which prescribes the manner in which judicial records in one State 
of the American Union shall be authenticated in order to be evidence in the 


courts of the other States. The learned author cites a number of foreign 
adjudications, among which we discover several American cases; but the great 
mass of American cases upon the subject has not been explored by him. 

His book is well printed, as all English law books are; but we can hardly 
commend the innovation which places his marginal titles on one side of his 
page, and his citations on the other side of the same page. 


Memories or Rurus CHoate. Memories of Rufus Choate: with some Con- 
sideration of his Studies, Methods, and Opinions, and of his Style as a Speaker 
and Writer. By JosepH NEILsoN. Boston: Houghton, Mifilin& Co. New 
York: 11 East SeventeenthStreet. Cambridge: The Riverside Press. 1884. 


This work is dedicated to the memory of the late Isaac Grant Thompson, edi- 
tor of the Albuny Law Journal, at whose suggestion it was undertaken. Many 
who may chance to turn over these pages will recognize in them matter which 
from time to time appeared in the pages of that legal periodical. But the effect 
of having read it once does not in the least diminish its interest or wear off its 
charm. It is, without exception, the best rainy-day book for the American law- 
yer that has ever come into our hands. There are, however, lawyers who can- 
not find time, in the midst of their professional cares, to read even a book such 
as this is, —lawyers who woo the jealous mistress with such assiduity that they 
might well say to her what Adam in Milton’s pen painting of the Garden of Eden 
said to Eve: — 


“* With thee conversing I forget all time, 
All seasons and their change; all please alike.” 
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Is it egotism to suggest that a lawyer who, in addition with his other cares, 
Joads himself down with the cares of an editor, finds himself in this situation? 
This book has lain upon our shelves for several months since it was received 
from the learned and courteous author, and we must confess to have read only 
fragments of it here and there. But every fragment is a fragment of a gem; 
every chapter is fresh with anecdotes of the most remarkable intellectual char- 
acter which has ever adorned the American Bar. Mr. Choate was not only a 
great advocate; he was an almost universal genius. It was said by some one of 
Lord Brougham that he would have known a little of everything if he had only 
known a little of law. Choate knew a little of everything, much of law, and 
much of many things outside the law. He seems to have thought, with Cicero, 
that he could not be a great orator unless he drew to his aid every kind of learn- 
ing; and accordingly, like his great prototype, he kept up the study of classical 
literature to the last. A thing of beauty was to him a joy until the very hour 
when he closed his eyes in death. The room in which he breathed his last over- 
looked the sea; and we believe on his last day he said to the nurse who attended 
him something like this: ‘‘If a schooner or a common vessel comes along, let 
me sleep; but if a full-rigged ship heaves in sight, wake me.” ; 

One who has read any of Mr. Choate’s speeches, with their innumerable 
dashes and involved syntax, will credit Judge Neilson’s statement that his solic- 
itude as to the choice and use of words was very great; he was an artist in 
words, one of the greatest, the most fertile, the most exuberant, the most orig- 
inal, that has ever made use of English speech. Judge Neilson has taken the 
pains to cause all of the words found in the printed speeches and writings of 
Mr. Choate to be written down and classified. It proves that his vocabulary 
consisted of 11,693 unrepeated words. Milton is said to have used but 8,000 
in his writings; but the splendid genius of Shakespeare reached the enormous 
number of 15,000. These figures will be understood when it is stated, accord- 
ing to proximate estimates, that an English farm laborer does not use more than 
600, nor an American newspaper writer more than 3,000 words. Surprise has 
been expressed that Mr. Choate’s vocabulary was not greater. It seems to us 
rather a matter of surprise that it was so great. It is to be remembered that 
in this statement the term word is used in its philological sense; mere inflec- 
tions are rejected; only root or stem words are counted. If all inflections were 
counted, the number would be greatly augmented. It has also been observed 
that Mr. Choate was a speaker and not a writer, and that his speech was almost 
always extemporaneous. Now, other things being equal, a writer will use a 
greater number of words than an extemporaneous speaker. The reason is that 
he has more time within which to make his choice of words, and that he takes 
time for comparison and correction. If Shakespeare had left the principal 
memorials of his greatness in extemporaneous speeches taken down by steno- 
graphers, it is doubtful whether his vocabulary would have been found more 
numerous than that of Mr. Choate. But whether we take the case of a.writer 
or that of the speaker, it will, we think, be found that the copiousness of his 
vocabulary will depend upon two factors: 1. The extent, and especially the 
variety, of his knowledge. 2. The strength, and especially the readiness, of his 
memory. Shakespeare and Milton must have been men of marvelous power of 
memory. Macauley is known to have been such. We are not, therefore, sur- 
prised to learn from the table furnished by Judge Neilson, drawn, we believe, 
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from a philological work by Sharon Turner that Macauley used a much larger 
number of words than other contemporaneous writers and speakers. Reverdy 
Johnson used comparatively a small number; but Reverdy Johnson, though an 
able lawyer, was not a learned man. 

In looking at the excellent steel engraving of Mr. Choate, which appears 
opposite the title page of this work, one is tempted to say that he discovers in 
his face the true meaning of the word genius —it is nervousness. If the faces 
of the living and the busts and portraits of the dead are studied, it will be dis- 
covered that the men to whom the world has ascribed the possession of great 
genius, have been for the most part men distinguished by what physiologists 
call the nervous temperament. The fact is that the world has been turned up 
side down by nervous men. The Macedonian coins of Alexander’s time attest 
the fact that he was such a man. No one can look upon a bust of Julius Cesar 
without perceiving that he, in an eminent degree, was such aman. Napoleon’s 
heart beat but fifty times a minute; but he was a little, great bundle of nerves; 
and the same is true of his only successor on the splendid theater of war, Von 
Moltke. Every portrait of Shakespeare places him among men of a highly ner- 
yous temperament. The same is true of Milton, of Voltaire, of Byron, of 
Bulwer Lytton, of Macauley, of Carlyle, and of many other men distinguished 
in letters. The great achievements of the human intellect have been the pro- 
ductions of such men. Let any man take his own immediate circle of acquaint- 
ances and look around to see which ones are the most successful men. He 
will find as a general rule that they are the sleepless, ever moving, nervous men, 
whose lives resemble the constant pacing to and fro, round and round, ofa 
tiger in his cage. Such a man was Mr. Choate. Ifhe had been throwninto the 
midst of a revolution as Bonaparte was, and if accident had put a sword in- 
stead of a law book into his hand, he would have gone far and achieved much; 
he would have made a wake in the world. As it was, he read and thought and 
talked. His wisdom was wasted on the ears of judges, jurors, and court- 
loungers. It became lost to mankind almost as soon as the echoes of his voice 
had died away. A few that still live remember how he flashed for a time in 
their firmament like a dazzling meteor. But they will soon be gone, and 
another generation, even of lawyers, will begin to inquire who Rufus Choate 
was. He leaves behind him no enduring monument of his great name and mar- 
velous powers. All fame is necessarilyephemeral. Marble crumbles, records 
fail, canvas rots; but the man that has left behind him no sculptured or painted 
or written image of his genius, but nothing more than the memory of words, 
looks and gestures vibrating in the hearts of living men, must soon pass into 
forgetfulness. Mr. Choate is the best exponent of his own statement that for 
the lawyer there is no immortality exceptina book. In doing something to 
rescue such a splendid character from oblivion, Judge Neilson has performed a 
task for which he deserves the thanks of the American people. 
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DIGEST OF RECENT CASES. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 


BIMONTHLY DIGEST OF CASES REPORTED IN THE 
LAW PERIODICALS. 


the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. 
NAME, 

Alabama Law Journal. 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Chicago Legal News. 
Colorado Law Reporter. 
Criminal Law Magazine. 
Daily Register. 

Denver Law Journal. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 
Kentucky Law Re 

Journal. 

Law Journal, 

Law Times. 

Legal Adviser. 

Legal Intelligencer. 
Legal News. 

Lancaster Law Review. 
Luzerne Legal Register. 
Maryland Law Record. 
North-Western Reporter. 
New Jersey Law Journal. 
Ohio Law Journal. 
Pittsburg Legal Journal. 
Pacific Reporter. 
Reporter. 

Supreme Ccurt Reporter. 
Supreme Court Transcript. 
Texas Law _ Reporter, 
Texas Law Review. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Weekly Notes of Cases. 
West Coast Reporter. 


Western Insurance Review. 


Wisconsin Legal News 


porter and 


ADDRESS. 


Montgomery, Ala. 
NY. 


Cincinnati, O. 
Philadelphia, Pa. 


Denver, Col. 

St. Paul, Minn. 
New York. 

New York. 
Dublin, Ireland. 


Edinburg, Scotland. 


Louisville, Ky. 
London, Eng. 
Scranton, Pa. 
Chicago, Ill. 
Philadelphia, 2a. 
Montreal, Can. 
Lancaster, Pa. 


Newark, N. J. 
Columbus, Ohio. 
Pittsburg, Pa. 

St. Paul, Minn. 
Boston, Mass. 

St. Paul, Minn. 
Des Moines, Iowa. 
Austin, Texas, . 
Galveston, Texas. 
Richmond, Va. 
Washington, D.C. 


Columbus & Cin., 0. 


Philadelphia, Pa. 


Sa Francisco, Cal. 


St. Louis, Mo. 
Milwaukee, Wis. 


ADMIRALTY.— Bill of lading— Public policy.—The libellants shipped merchandise 
under a bill of lading which provided that no damage which could be insured against 


PRICE. 


50 


50 
50 


SRS SSR 


10 


should be paid for. The goods were injured by sea water through the faulty construc- 


tion of the ballasttank. The merchandise was insured. 


Held, that the vessel was liable. 


Such a provision is contrary to public policy. —Odio v. Steamer Hadji, U. 8. Cir. Ct. S. 


D.N. Y., Rep., Aug. 13, 1884. 
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ABBREVIATION. PUBLISHED. 
Ala. L. J. Monthly. 
Alb. L. J. 
Am. L. Rec. Monthly. 
Am. L. Reg. Monthly. 
Can. L. J. oronto, Can. 
Can. L. T. Toronto, Can. Monthly. - 
Cent. L. J. St. Louis, Mo. Weekly. : 
Ch. Chicago, Ill. wey: 
Col. L. Rep. Denver, Col. Monthly. 
Cr. L. Mag. City. Bi- monthly. 
Baily 4 New York. 
Den. L. J. Weekly. 
Fed. Rep. Weekly. 
Int. Rev. Rec. 
Ins. L. J. Monthly. 
Irish L. T. 
Jour. of Jur. Monthly. 
p. 
Ky. L. Re Monthly. 50 
L. J. Weekly. 6d 
L. T. Weekly. 
Leg. Adv. Weekly. 
Leg. Int. Weekly. 
Leg. N. Weekly. 
Lan. L. Rev. Weekly. 10 
Luz. lag. Reg. Wilkesbarre, Pa. Weekly. 10 
Md. L. Rec. Baltimore, Md. Weekly. 10 
N. W. Rep. St. Paul, Minn. weeny: 
N.J.L. J. Monthly. 25 
Ohio L. J. Weekly. 25 
Pittsb. L. J. Weekly. : 
Pac. Rep. Weekly. 25 
Rep. Weekly. 20 
Sup. Ct. Rep. 580 
Sup. Ct. Trans. —_ — 
Texas L. Rep. Monthly. 
Texas L. Rev. 
Va. L. J. Monthly. 50 
Wash. L. Rep. Weekly. 10 
Week. L. B. Weekly. 
W. N.C. Weekly. 20 
West. Ins. Rev. Fs Monthly. 
Wis. Leg. N. Weekly. = 


DIGEST OF RECENT CASES. 1075 


ADMIRALTY — Continued. 

— Salvors, who are, and compensation of.—A person rendering aid to a ship in dis- 
tress is a salvor, whether he is a mere volunteer or acts upon the request of the owner 
or agent of the ship, and unless there is an express contract to the contrary or such an 
one must necessarily be implied trom the circumstances of the case, the law implies 
that the service is to be compensated for on the usual condition of the ultimate safety 
of the property, ‘A salvor in pursuance of a request, is entitled to compensation, accord- 
ing to the circumstances of the case, although he is unsuccessful, if the property is not 
lost or is otherwise saved; but a mere volunteer is not entitled to any compensation 
unless he succeeds, and the fact that his reward depends on this contingency may 
enhance the amount of it; but even when a salvor acts in pursuance of a request, and it 
is manifest that the property in peril must be wholly saved or lost, his compensation 
also depends upon the contingency of success and should be enhanced accordingly. — 
The Queen of the Pacific, U. 8S. Dist. Ct. Ure., West C. Rep., Sept. 25, 1884. 


—- Lien on ship— None attaches in favor of one co-owner.—A part owner has no 
lien or right of priority in equity upon the ship itself for balance of account which may 
be due him, — Loud v. Loring, U. 8. Cir. Ct. D. Mass., Fed. Rep., June 3, 1884. 


— Salvage —Towage— Vessel threatened by neighboring conflagration —Con- 
tracts. —A vessel whose captain, fearing an impending peril, displays a signal for a tug 
is liable to the tug which removes her from the danger for salrage, not for towage ser- 
vices. The value of a service should be estimated from facts surrounding it at the time 
of its occurrence and not in the light of subsequént events. The court will regard con- 
tracts entered into in the midst of excitement with suspicion, and in awarding the salvage 
may take inte consideration the unworthy conduct of the libellants in attempting to take 
advantage of the peril and freight of the crew of the other vessel. — The Young America, 
U. 8. D. Ct. D.N. J., N. J. L. J, Oct., 1884. 


— Damages — Measure of — Collision — Delay of Cargo — Loss of sales.—Where by 
reason of a collision between two steamships, occasioned by the negligence of one, goods 
carried by the other are delayed in transit, damages for loss of market are not recover- 
able as being too remote by reason of the uncertainty of the duration of a sea voyage. — 
The Notting Hill, Eng. Ct. App., Cent. L. J., Oct. 17, 1884. 


ASSIGNMENT. — Claim for unliquidated damages. —An unliquidated claim for damages 
is not provable against an assigned estate in the hands of assignees. — In the assignment 
of Adams and Horne, N. Y. Com. Pleas, Daily Reg., Aug. 11, 1884. 


— For creditors — Unliquidated claim for damages not “debt’’ provable 
against assignee. — Prospective profits depending entirely for their existence upon the 
fluctuations of the markets and the chances of business are not recoverable as damages. 
Where the claims arising from a breach of contract are of this character, unliquidated 
and uncertain, they are not debts within the meaning of the provisions of an assignment 
for the benefit of creditors as to the *‘ payment of just debts.” To entitle the creditor to 
a dividend of the insolvent’s estate the liability must be ascertained and fixed ata sum 
certain. — Talcott rv. Hazard, N. Y. Com. Pleas, Cent. L. J., Aug. 2, 1884. 


— See PARTNERSHIP. 


ATTACHMENT. — Letting on shares— Interest ef landlord.— The interest of a land- 
lord in the crops of his land let on shares can net be attached while they are in the 
ground so to give title to it as against a subsequent purchaser of the land on execution 
against the land owner. — Long v. Green, Sup. Ct. Pa., Cent. L. J., Oct. 10, 1884. 


— What taking necessary by sheriff to render attachment valid.—A bond, 
promissory note, er other instrument for the payment of meney can be attached only 
by taking the same inte the sheriff’s actual custody. Leaving a certified eopy of the 
warrant with the usual notice upon a person having in his eustody a bond belonging to 
the defendant in attachment, is ineffectual to attach such bond. A delivery of the 
bond claimed to be attached, does not relate back to the time of the service of 
the warrant so as to vest title in the sheriff from that date. Neither the >bligor in the 
bond nor the sheriff can set up the fraudulent character of the transfer of such bond 
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to an assignee in an action thereon. — Anthony v. Wood, N. Y. Ct. App., Ch. Leg. N, 
Oct. 4, 1884. 


ATTORNEY AT Law. — See CONTRACTS. 


BANKRUPTCY. — Discharge — Failure to deliver up collaterals.—A creditor who 

holds collaterals for his own security is not a trustee, and a failure to deliver them up 
being a breach of contract, and not a breach of trust, a discharge in bankruptcy oper. 
ates to discharge him from the obligation which arises from an appropriation of the 
collateral securities to his own use, and a failure to return it, under section 5117, Rey. 
Stats. U. S.— Hennequin v. Clews, Sup. Ct. U. S., Int. Rev. Rec., Sept. 22, 1884. 


Bai. Bond. —No right of action by bail against defaulting prisoner— Bonds to 

the United States — Civil bonds — How action brought on. — When a prisoner 
released on bail forfeits his recognizance, his sureties can not recover against him or 
his estate the amount they are compelled to pay by reason of his default. Section 3468 
of the Revised Statutes, which declares that sureties on bonds given to the United 
States shall, upon default of the principal obligor, be remitted to the rights of the Uni- 
ted States against him, has no application to bail bonds in criminal cases. The surety 
on a civil bond who is subrogated to the rights of the United States, under section 
3468, must bring the action in his own name and not in that of the United States.—U, 
8. v. Ryder, Sup. Ct. U. S., Am. L. Rec., Sept., 1884; Ch. Leg. N., Aug. 23, 1884. 


BANKS AND BANKING. —Savings Bank — Deposit —Assi t. —J., a depositor ina 

savings bank, assigned and delivered her bank-book to C., who gave notice thereof to 
the bank. Subsequently in a trustee suit by a creditor of J. the bank was defaulted, 
and after a demand on execution the treasurer issued a new deposit-book to such 
creditor for the amount of J.’s deposit, and the creditor indorsed the same in partial 
payment of the execution. Held, that such creditor did not thereby become a legal 
creditor of the bank, either as assignee of J. or upom any new and binding contract 
with the bank.—Commonwealth v. Scituate Savings Bank, Sup. Jud. Ct. Mass., Rep., 
Aug. 27, 1884. 


BILLs AND NOTES. — Agreement to pay attorney's fee — Usury — Negotiability. — 

A stipulation in a promissory note for the payment of an attorney’s fee, in the event 
of the note being collected by suit, does not destroy its negotiable character. Nor will 
such a stipulation render the note usurious, unless that is shown to be the real nature 
of the transaction. — Trader v. Chidester, Sup. Ct. Ark., Va. L. J., Oct., 1884. 


— Signing without reading — Liability of signer to bona fide holder — Note to 
order of fictitious firm — Expert testimony— Evidence. — Where a party in full 
possession of all his faculties and able to read, even though slowly and with difficulty, 
signs a negotiable and promissory note under the belief that it is an instrument of a 
different character, and does so without himself reading the instrument, but relying on 
the reading and representations of a stranger, the execution of the note under these 
circumstances is such negligence on his part as will render him liable thereon to a bona 
fide holder. Where a party executes a note to the order of a fictitious firm, and there- 
after the holder indorses the note in the firm’s name, a bona fide indorsee may recover 
against the maker, and this, notwithstanding the latter was ignorant of the fact thay 
the firm name was fictitious. One who has for a considerable time been engaged ina 
business which necessitates the frequent comparison of handwritings, and who shows 
that he has in fact been in the habit of making such comparisons, is qualified as an 
expert to testify as to the genuineness of a disputed signature by comparison with 
others admitted to be genuine. Where the principal negligence charged against the 
-defendant is the failure to read the instrument which he signed, when he had the ability 
to read, proof of the latter fact is important, and a practical test by handing him cer- 
tain instruments and asking him to read them before the jury is both satisfactory and 
proper. —Ort v. Fowler, Sup. Ct. Kan., Am. L. Reg., Sept., 1884. 


— Note payable at bank — Bank being owner — Discharge of indorser. — Where 
a bank at which a note is made payable becomes the owner of the note, and on the day 
of maturity the maker has funds on deposit sufficient to pay it, the indorser is dis- 
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BILLs AND NoTEs — Continued, 
charged if the bank neglects or refuses to appropriate the maker’s deposit to the pay- 
ment of the note.—Comm’! Nat. Bank v. Herringer, Sup. Ct. Pa., Leg. Int., Sept. 19, 
1834; W. N. C., Aug. 28, 1884. 


— Waiver of protest.—The words “ protest waived” include waiver of demand and 
notice. — Annville Nat. Bank v. Kettering, Sup. Ct. Pa., Leg. Int., Aug. 29, 1884. 


— Stipulation for attorney’s fees in note — Public policy — Usury. —A stipulation 
in a promissory note, whereby the maker agrees to pay such additional sum as the 
court may adjudge reasonable as attorney’s fees, in the event of an action being insti- 
tuted to collect such note, is not void per se, as being contrary to the policy of the 
usury laws, although such note bears the highest rate of interest permitted by the 
law. —Peyser v. Cole, Sup. Ct. Ore., West C. Rep., Aug. 28, 1884. 


— Usury laws—Note drawn in one State for debt due resident of another 
State. —A note drawn, dated, signed, delivered, made payable, and first used in the 
State of New York, but given for a precedent debt arising in and owing to a resident 
of another State, is to be governed by the usury laws of New York, and not those of the 
other State. — Merchants’ Nat. Bank v. Southwick, Sup. Ct. N. Y., Daily Reg., Aug. 22, 
1834. 


— Accommodation indorser— Surety — Collateral security. — An accommodation 
indorser ef a promissory note is liable, upon protest, not as a surety merely, but as a 
principal. He can not, therefore, demand that the holder shall proceed against the 
maker or realize upon the collateral security, but he becomes at once primarily respons- 
ible. If he desires the collateral sold he must take up the note, and then he will him- 
self control the collateral, and may realize on it.—McCamant v. Miners’ Trust Co. 
Bank, Sup. Ct. Pa., W N. C., Oct. 2, 1884. 


— Negotiable instruments — Indorsement — Nonsuit. — A. executed a promissory 
note in the following form: “‘ Dorrance, February 23d, 1880. Six months after date I 
promise to pay to the order of myself one hundred and ninety-two dollars at First 
National Bank at Hazleton, Pa., value received with use. RENATUS HELLER;” and 
indorsed, “I hereby certify that I own and am worth, in personal and real estate in 
the county of Luzerne, State of Pa., $4,000, over and above all indebtedness, and that 
the within obligation is given for goods bought by me of the Queen City Fertilizing 
Company, and the same is in full settlement of all claims and demands of every 
name and nature between said company and myself up to date of this obligation. 
RENATUS HELLER. Queen City Fertilizing Company, H. Moran.” B. took said note 
before maturity for value without notice of any defense. Upon a suit on the same by 
B. against A., held, that the court could not say as matter of law that the note was not 
properly indorsed and was not negotiable. — Dunning v. Heller, Sup. Ct. Pa., W. N. C., 
Sept. 18, 1884. 


BILL OF LADING. — See CONTRACTS. 


bunD.—Assignment of—Assignee bound by agreement of his assignor.— The 
vendee of certain real estate gave a bond and mortgage for the purchase-money, agree- 
ing verbally with the vendor that, if judgment were obtained on the bond, he should 
not be personally liable, but that execution should be limited to the mortgaged prem- 
ises. Held, that the assignee of the bond, taking it without inquiry of the obligor, is 
bound by the agreement. — Lane v. Smith, Sup. Ct. Pa., Leg. Adv., Aug. 12, 1884. 


BounDaRY. — Mistake — Estoppel.— Plaintiff, acting under an honest mistake of fact as 
to the true boundary line between his estate and that of defendant, gave defendant 
oral permission to build a wall on such supposed true line, and the wall was so built. 
Held, that plaintiff was not estopped from maintaining a writ of entry for the recovery 
of his land on which the wall was built. — Proctor v. Putnam Machine Co., Sup. Jud. 
Ct. Mass., Leg. Adv., Sept. 2, 1884; Ohio L. J., Aug. 16, 1884. 


— Agreement as to lines — Statute of frauds. —Agreements in respect to boundary 
lines are based upon the fact that the true line of separation is not on!y fairly and truly 
in dispute, but that it is also, to some extent, undefined and unknown. Where the 
VOL. XVIII 70 
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transactions have not been such as to amount to an honest attempt to determine q 
doubtful line, the authorities have not permitted an agreement to stand which would 
operate as a violation of the statute of frauds. — Lennox v. Hendricks, Sup. Ct. Ore,, 
Pac. Rep., Sept 4, 1884; West C. Rep., Aug. 28, 1884. 


CONSTITUTIONAL Law.— Federal courts — Jurisdiction —Action by citizen against. 


his own State— Summary process in State courts — Jurisdiction of Federa] 
courts. — Under Art. 3, sect. 2 of the Constitution, and Amendment 11, the Federa} 
courts have jurisdiction in an action brought by a citizen against his State in which gq 
Federal question is involved (assumed per Hughes, J., although admitted to be an open 
question in view of the decisions of the Supreme Court). Where a summary remedy 
for the violation of aright is given by statute by a State to its courts, such remedy 
being one unknown to the common law, and the right to such remedy is afterwards 
abolished, the benefit of such abolished remedy can not be obtained through the instru- 
mentality of the Federal courts. Where the repealing clause in an unconstitutional 
statute repeals all inconsistent acts, the said clause will be of effect notwithstanding 


the invalidity of the rest of the act.— Harvey v. Virginia, U. S. Cir. Ct. D. Va., Rep., 
Sept. 3, 1884. 


— Ex post facto law.—On the twentieth day of April, 1883, the plaintiff in error was 


indicted for the crime of murder, alleged to have been committed on the fifteenth day 
of May, 1872, which was before the takimg effect of the present criminal code of 
Nebraska. Held, that he must be tried by the law in force at the time of the alleged 
offense. A law which makes an action done before its passage, which was: innocent 
when done, criminal, and punishes such action, or that aggravates a crime or makes it 
greater than when it was committed, or which, in relation to that offense, or its conse- 
quences, alters the situation of the party to his disadvantage, or that changes the pun- 
ishment and inflicts a greater punishment than the law annexed to the crime when 
committed, is an ex post facto law, and in so far as it affects the punishment of the party 


to his disadvantage is void. — Marion v. State, Sup. Ct. Neb., N. W. Rep., Aug. 30, 1884; 
Ohio L. J., Sept. 20, 1884. 


— Whether brokers may be required to procure a license and to pay a license 


fee—Constitutional power of the Legislature in that regard — Uniformity of 
license fee. —The Legislature is fully authorized by the constitution to confer power, 
by general law, upon incorporated cities to demand and collect a license fée or tax of 
all persons who shall pursue the business or calling of brokers within their limits, and 
to prohibit within such limits the business of a money changer, or banker, broker or 
commission merchant, including that of merchandise, produce or grain broker, real 
estate broker, and insurance broker, without license therefor; and such a provision in 
the charter of a city, and an ordinance in pursuance thereof, are not in conflict with 
any constitutional provision. A license fee imposed by a city or village, in pursuance 
of power conferred by the Legislature for that purpose, upon certain avocations, trades, 
business or occupations, carried on within the corporate limits is not a tax, in the con- 
stitutional sense of that term. But even regarding such a license fee as a tax upon 
persons, when imposed upon persons engaged in a given business, as, that of a broker, 
whether a produce or grain broker, real estate broker or insurance broker, it is not in 
violation of any constitutional provision when such fees are uniform as to all persons 


of the same class within the limits of the city. — Braun v. City of Chicago, Sup. Ct. IIL, 
Leg. Adv., Sept. 30, 1884. 


— Removing territorial capital— Delegation of powers to commissioners — 


Appointment of commissioners by act — Organic act. — The act of the territorial 
Legislature, passed March 8, 1883, removing the seat of government of the territory 
from Yankton, and authorizing certain persons therein named as commissioners to 
select some other city as the capital, and locating the seat of government at the place 
so selected, is not in conflict with the organic act of the territory, in that it delegates 
to such commissioners a duty that could only be lawfully performed by the Governor 
and legislative assembly; nor in that it appoints and designates such commissioners, 
instead of leaving their appointment to the Governor, by and with the advice and con- 
sent of the legislative council, upon his nomination; and such commissioners are law- 
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CONSTITUTIONAL Law — Continued. 
fully entitled to exercise the duties and powers conferred on them by such act.— 
Territory ex rel. Smith v. Scott, Sup. Ct. Dak., N. W. Rep., Oct. 4, 1884. 


— See MECHANIC’S LIEN; TAXATION. 


ConTEMPT. —Interlocutory order — Commitment for disobedience — Civil or crim. 
inal— Imprisonment for debt. — An order in a patent suit, upon a defendant to pay 
certain fees and damages, is not a final decree in a criminal case, and a commitment for 
disobedience thereof, is not for a criminal contempt, but is imprisonment for debt, from 
which the administration of the poor debtor’s oath, under the laws of the State, dis- 
charges him. — Hendryx v. Fitzpatrick, U. 8. Cir. Ct., Cent. L. J., Oct. 3, 1884. 


— Attachment for contempt — Right of officer to break open outer doors. — Where 
awrit of attachment has issued against a party to an action for contempt of court in 
non-compliance with an order for the delivery over of deeds and documents, the officer 
charged with the execution of the writ may break open the outer door of the house in 
order to execute it.— Harvey v. Harvey, Eng. Chanc. Div., Ohio L. J., Sept. 27, 1884. 


ConTRACTS. — Partners — Who are as between themselves — As to third persons — 
Construction of contract.— In construing a contract to determine whether or not it 
constitutes the parties thereto partners, the whole contract must be construed together, 
and the intention of the parties thereto must prevail. If it is apparent from the instru- 
ment that the parties themselves did not intend to become partners, then they are not 
partners, As between the parties to the contract, a partnership, in fact, can only exist 
where there is a voluntary agreement made for that purpose. But as to third persons, 
parties may be held liable as partners contrary to.their expressed intention, as between 
themselves, to be such. To constitute a partnership as to third persons, all that is 
required is that the parties to the contract shall have a communion of interest in the 
profits, and it is not essential that there should always be a community of interest in the 
property or capital used in the business, nor that there should be an agreement to share 
in the losses. —Cleveland v. Anderson, Ct. App. Tex., Tex. L. Rev., Sept. 2, 1884. 


— Family Arrangements — Agreement — Right to object.—A will provided that 
on the remarriage of the widow she should receive half the income of the estate for life, 
and the mother of the testator the other half for life, and that on the death of the widow 
and mother the testator’s brothers and sisters should have the estate; the mother died, 
the widow remarried, an agreement was entered into by all the parties in interest, by 
the terms of which one-half of the income should be paid to the widow during her life 
and one-half to the brothers and sisters; after making the agreement the latter claimed 
that they should have given to them one-half of the principal and that the widow had no 
status to object to their receiving it. Held, that although they would have been so 
entitled under the will yet the agreement was binding on them, and that as the widow's 
security might be diminished by the division she had a status to object.— Wilen’s 
Appeal, Sup. Ct. Pa., Rep., Aug. 27, 1884. 


— Entirety — Rescission. — Plaintiff and defendant agreed that in the settlement of their 
partnership as soon as an inventory of the property should be made by referees, plain- 
tiff should convey to defendant all his interest, defendant should assume all partnership 
debts, and that each should pay to the other whatever any two of the referees should 
require. After the inventory had been taken, plaintiff’s interest conveyed to defendant, 
the latter’s agreement to assume the debts executed and delivered to plaintiff, and sev- 
eral meetings to determine the amount of the award had been held by the referees, the 
defendant attempted to revoke their authority. Held, that the contract was entire, and 
that the agreement to pay the award could not be rescinded without rescinding the whole 
contiact. — Haley v. Bellamy, Sup. Jud. Ct. Mass., Rep., Oct. 1, 1884. 


— Execution by agent — Liability of principal — Stipulated damages. —A sealed 
contract made by the ‘A Company” in the body thereof by “ B Agent” but signed and 
sealed by “ B Agent," is nevertheless, the deed of thecompany. A contract for the sale 
of goods, providing that the vendor should pay for all goods not received and paid for by 
a certain date while the title thereof should remain in the vendors, provides for a 
penalty and not liquidated damages. — Bradstreet v. Baker, Sup. Ct. R. I., Cent. L. J., 
Oct. 10, 1884, 
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ConTRACTS — Continued. 

— Bill of lading — Parol evidence— Blanks unfilled — Pleading — Error— Dam. 
ages — Practice.— When a bill of lading has been delivered, and unfilled blanks 
appear in it, parol evidence may be received of the surrounding circumstances to show 
the contract made. A judgment will not be reversed on a question of pleading when it 
appears upon the record that the error was harmless to the defeated party. Whenan 
action is brought against a carrier to the use of an indemnifier who is subrogated to the 
right of an owner of property lost, he must recover upon the cause of action of such 
owner; he is not to be limited to the indemnity paid, as he must account to the owner 
for any residue. As to any balance so due, the carrier is no way concerned, A charge 
giving the proper measure of damages, and adding the rate of interest of the place 
of contract, which is greater than that of the forum, will not be held to be erroneous 
upon a general exception to the charge. The error as to the interest must have been 
especially excepted to to render the exception available on appeal.— Mobile & Mont, 
R. R. Co. v. Jurey, Sup. Ct. U. S., Rep., Sept. 3, 1884. 


— By letters — Acceptance. — When a contract is made by letters, the mailing of the 
letter of acceptance completes the contract and binds both parties, if mailed within 
the time contemplated by the offer, or, if no time is mentioned, then within a reason- 
able time. — Ferrier v. Stover, Sup. Ct. lowa, Rep., Sept. 3, 1884. 


— Implied contract— Attorney's fees.— Plaintiff acted as attorney for defendant 
and amalgamated corporations engaged in loaning money in Oregon and Washington, 
under written instructions as to his duties and responsibilities; it was his duty to 
examine titles to real property offered as security for loans, for which he was permitted 
to charge the borrowers specific fees, he was also to aid and advise the corporations 
generally in all matters affecting their interests; but for this service no compensation 
was expressly provided ; the fees received from borrowers were no more than a reason- 
able compensation for the services rendered them; under these circumstances plaintiff 
acted as sole and general counsel and adviser of the corporations for some years with- 
out making any charge or rendering any account of his services, or receiving any 
intimation from the corporations that they did not expect to pay him for them; upon 
being sued to recover the reasonable value of these services the corporations claimed 
that it was “ understood” that the plaintiff was to perform these services gratuitously 
or in consideration of the fees received from borrowers. Held, that the mere under- 
standing of either party to the contract was no part of it and did not bind the other; 
and that there was nothing in the circumstances of the case or the conduct of the 
parties sufficient to prevent or repel the legal implication of a promise by the corpora- 
tion to pay the plaintiff what his services were reasonably worth; and that plaintiff, 
not having kept any account of his services and being unable to prove any specific 
items, ought not to recover more than a reasonable annual retainer therefor. — Hughes 
v. Dundee Mort. Trust Invest. Co., U. S. Cir. Ct. D. Ore., N. W. Rep., Aug. 28, 1884; Ohio 
L. J., Aug. 2, 1884. 


— Railway injury — Physician's services. —A tramp was run over by a locomotive 
in a railway yard. A surgeon, being summoned to help him, telephoned the railway 
superintendent and asked him if he should do so. The superintendent answered 
“tyes.” Nothing was said about pay, and in fact the superintendent had no authority 
te bind the railway company to pay for surgical aid. Held, that there was no contract 
upon which he was personally liable for it. — Mich. Coll. of Medicine v. Charlesworth, 
Sup. Ct. Mich., N. W. Rep., Oct. 11, 1884. 


— Written contract —Parol evidence — Payment. — By a written agreement made 
in the presence of C., D. agreed with P., for a valuable consideration, to pay $300 to C. 
out of certain moneys before satisfying other claims therewith, and at the same time 
accepted an order drawn on him by P., in favor of C., for $300, to be paid first out of 
said moneys. In an action by C. against D. for the $300, held, that C. had a vested 
interest in the contract to that extent, and that evidence of a parol contemporaneous 
agreement between P. and D., varying the terms of the written contract as to the pay- 
ment of said $300, was inadmissible. — Cook v. Durham, Sup. Ct. Wis., N. W. Rep., Oct. 
11, 1884. 


—— See INJUNCTION. 
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CoRPORATIONS.— Right of stockholder to inspect books and papers— Manda- 
mus. — The books and papers of a trading corporation are the common property of all 
the stockholders, and, unless the charter provides otherwise, a shareholder has the 
right to inspect such books and papers and to take minutes from them, for a definite 
and proper purpose, at reasonable times. A writ of mandamus may go against a cor- 
poration at the instance of a stockholder, to inspect the corporate books and papers in 
reference to some distinct, defined dispute as to which the shareholder wishes to file a 
bill against the corporation, and such inspection is necessary to enable him to state the 
facts in his bill. —Commonwealth ex rel. v. Phenix Iron Co., Sup. Ct. Pa., Leg. Adv., 
Sept. 9, 1884; W. N. C., Oct. 2, 1884. 


— Directors — Assets — Creditors — Preference. — Directors are bound to discharge 
their duties prudently, diligently, and faithfully, and to apply the assets, in case of 
insolvency, for the benefit of the creditors in preference to stockholders and other 
persons. But they are not technically trustees, nor bound to apply the assets ratably 
among the general creditors. They may not only make preferences between creditors, 
but such preferences may be made in their own favor if they be creditors. But in 
such cases they must act with the utmost good faith. — Planters’ Bank of Farmville v. 
Whittle, Sup. Ct. App. Va., Va. L. J., Oct., 1884. 


— Purchase of capital stock—Replevin for corporate property.— One who, by 
purchase or otherwise, becomes the owner of all the capital stock of a private corpora- 
tion, does not thereby become the legal owner of its property, and can not maintain 
replevin therefor in his own name.— Button v. Hoffman, Sup. Ct. Wis., N. W. Rep., 
Oct. 11, 1884. 


— Corporate stock —Transfer of—Parties to action — Assessment to pay debt 
not due.—In an action to have the plaintiff declared the owner of certain shares 
of stock, and to have the same transferred to him on the books of the company, the 
corporation is a proper party defendant, together with a purchaser of such stock, with 
notice of the plaintiff’s equities. Levying an assessment to pay a debt which the cor- 
poration did not owe, and selling stock for such purpose, especially when it does not 
appear that the money so obtained was used for such purpose, is not per se a fraud on 
the stockholder. —Johnson v. Kirby, Sup. Ct. Cal., Ch. Leg. N., Aug. 23, 1884. 


~— See MINING CLAIMS; RECEIVER. 


CRIMINAL Law.— Defendant, witness on his own behalf—Incompetent ques- 
tions. — When, in a prosecution for murder, the defendant, on his trial, becomes a wit- 
ness in his own behalf, it is incompetent, on cross-examination, for the purpose of affect- 
ing his credibility as a witness, to ask him if he had not pleaded guilty to a penitentiary 
offense in another State; the entering of a plea of guilty, without judgment or sen- 
tence, not being a conviction within the meaning of section 338 of the Civil Code of 
Nebraska. — Marion v. State, Sup. Ct. Neb., N. W. Rep., Aug. 30, 1884. 


— Criminal pleading — Jeopardy -— Defective indictment.—To an arraignment a 
plea of not guilty was entered and a jury was empaneled to try the cause. Onwbjection 
by defendant that the indictment did not charge the ission of an off , the court 
sustained the objection and refused to hear testimony, and discharged the jury without 
averdict. Held, not an acquittal which would operate as a plea in bar to another indict- 
ment. — State v. Priebnow, Sup. Ct. Neb., Rep., Aug. 27, 1884. 


— Right tochallenge panel of grand jury— Evidence of accomplice. — The right 
of an individual before indictment to challenge the panel of a grand jury because de- 
fectively constituted does not exist. The statutory rule requiring that the evidence of 
an accomplice to a crime must be supported by independent evidence of the defend- 
ant’s connection with the crime does not require that the whole case must be proved 
outside of the evidence of anaccomplice. Where independent evidence tended to show 
that an insured owner had substituted cheap for valuable horses in his stable and had 
attempted to bribe a by-stander to keep still shortly before the fire, there was sufficient 

pendent evid to allow uf conviction for arson on the testimony of accomplices. 
Questions to a witness as to his connection with other fires were admissible as affecting 
his credibility. —- People v. Hooghkerk, Ct. App. N. Y., Ins. L. J., Oct., 1884. 
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CRIMINAL Law — Continued. 
— Cremation —Not a misdemeanor —Inquest.—To burn a dead body, instead of 

burying it, is not a misdemeanor, unless it is so done as to amount to a public nuisance, 
If an inquest ought to be held upon a dead body, it is a misd nor 80 to disp of 


the body as to prevent the coroner from holding the inquest. — Queen v. Price, High 
Ct. Just. Q. B. D., Am. L. Reg., Sept., 1884. 


—— Evidence — Bawdy-House — Reputation.— Upon the trial of an indictment for 
keeping a bawdy-house, evidence of the general reputation of the house is net com- 
petent to prove the charge. — Heuson v. State, Ct. App. Md. Rep., Oct. 1, 1884, 


—- Indictment of licensed pharmacist — Instruction — Right of licensed phar- 
macist to sell liquors. — An instruction, in a prosecution by indictment of a licensed 
pharmacist for unlawfully selling liquors, that he must have used the utmost good faith 
and ordinary caution to see that liquor is only sold by him as medicine, and his license 
will not protect one who artfully sells liquor for other purposes than as medicine, and 
no cover or subterfuge can be permitted to be used for a substantial violation of the 
law, is not erroneous. A pharmacist has a right to sell intoxicating liquors as author- 
ized by law, but he can not evade the law by giving it away for an unlawful purpose, 
nor can he evade the law more readily or by any device than a person who has no 
license. The burden is on the accused to show that wine, alleged to have been drank, 
was made from grapes grown in this State, and the testimony of a witness that the wine 
drank was similar to wine manufactured from native grapes, will not warrant an in- 
struction that accused could lawfully sell wine made from such grapes. —State v, 
Harris, Sup. Ct. lowa, N. W. Rep., Oct. 4, 1884. 


—-Intoxicating liquors— Sale within two miles of city limits — Corporate lim- 
its, how shown. — In an action on information, tried before the mayor of a city, for 
the violation of an ordinance prohibiting the sale of liquors within such city, or within 
two miles of the corporate limits thereof, the corporate limits may be considered as 
embracing all territory over which the city exercises jurisdiction for city purposes 
under claim of right. City of Albia v. O’Hara, Sup. Ct. Iowa, N. W. Rep., Oct. 4, 1884. 


—— See CONSTITUTIONAL Law; EVIDENCE, 


DaMAGES. — Obstruction of railroad authorized by law — Liability for accident.— 

. Where an accident occurred on the track of the Montreal City Passenger Railway Com- 
pany, and it was proved that the rail was laid as required by the charter of the company, 

and that the roadway at the time of the accident was in good order: held, that the 

plaintiff could not recover for an accident caused by the wheel of his vehicle catching 

on the raised part of the rail. — Montreal City Passenger Ry. Co. v. Parker, Ct. Q. B. 

Mont. Can., Leg. N. Can., June 21, 1884. 


—Vindictive — Survival of right. —Vindictive damages are awarded, not as compen- 
sation, but as punishment. Therefore, whatever right may exist for their recovery, does 
not survive against the representatives of the wrong-doer, — Sheik v. Hobson, Sup. Ct. 
Iowa, Cent. L. J., Aug. 22, 1884. 


—Railroad accumulating surface water— Nuisance—Abatement.— Where a 
railroad company has an easement to run its cars over a track constructed through a 
subservient estate, where the effect of the construction of an embankment would be to 
obstruct the passage of surface water and damage the surrounding estate, but sufficient 
drainage can be secured by the construction of a ditch or culvert, it will not be pre- 
sumed that the company, when purchasing the right of way, was desirous of paying for 

. the right to obstruct the water; and if they did not pay for this right, their use of the 
easement binds them to furnish the proper drainage. An instruction that they mus 
construct their embankment so as to furnish this drainage is correct. Where a person 
discovers that he is maintaining a nuisance and abates it, but suffers it to arise againt 
he is liable, without notice, although the nuisance was created originally by his 
grantor. — Drake v. Chicago, R. I. & P. R. Co., Sup. Ct. lowa, Alb. L. J., Aug. 16, 1884. 


—Adjacent owners — Regard for one another's rights— Obstruction to natural 
flowage.— The maxim, “ sic utere tuo alienum non ledas,” applies to adjoining owners 
of land, each of whom must respect the valuable rights which accrue to the other 
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DamaGEs —Continued. 
from the relative situation of their lands; e.g., in respect to the flow of surface water 
from one upon the other, A rural land owner has no right to put up such artificial bar- 
riers as will flood his neighbor’s land with water that would otherwise escape over his 
own, for the mere purpose of reclaiming the bedof a pond that has always been on the 
premises, and of getting rid of the inflow.— Boyd v. Conklin, Sup. Ct. Mich., N. w. 
Rep., Oct. 11, 1884. 


— Breach of contract to assign insurance policy.—A contract to assign an insur- 
ance policy to the purchaser of the insured property is a contract of sale, and the 
easure of damages for breach thereof 1s only that amount necessary to procure a 
olicy for the remainder of the time it had to run, not the value of the house, which 
urned down while the promisee relied upon the fulfillment of the contract, and neg- 
sected to insure. — Dodd v. Jones, Sup. Jud. Ct. Mass., Cent. L. J., Sept. 26, 1884. 


— See ADMIRALTY; MASTER AND SERVANT; NUISANCE; TELEGRAPH COMPANIES ; TORT. 


DEBTOR AND CREDITOR. — Duty of creditor in regard to collateral.— The debtor is 
entitled to a credit for a loss upon a judgment assigned as collateral to his creditor, 
when the loss is occasioned by the supine negligence of the assignee. A bond or chose 
which is transferred as collateral security is put under the dominion of the creditor to 
make his claim out of it. He is to employ reasonable diligence in collecting the money 
on the security and applying it to the principal debt, and a conversion of it into a less 
security is such misuse as makes him accountable to the debtor. —McQueen’s App., 
Sup. Ct. Pa., Pittsb. L. J., Oct. 1, 1884. 


DEED. — Construction — Fee simple — Representatives. —A deed to one and his “rep- 
resentatives” does not pass to him a fee simple, the word “ representatives” not being 
equivalent to the word “heirs.” — Brown v. Mattocks, Sup. Ct. Pa., Cent. L. J., Sept. 
12, 1884. 


EJECTMENT. — Street — Title by adverse possession — Obstruction — Nuisance — 
Abatement.—Title by adverse possession can not be acquired to a public street ina 
city. An occupation or obstruction of such a street is a nuisance, to abate which an 
action may be brought.—City of Visalia v. Jacob, Sup. Ct. Cal., Pac. Rep., Aug. 21, 

1ss4. 

— Suit to recover real property between tenants in common — Remedy. —The 
action of ejectment as defined and regulated by the Oregon Code of C. P. (Chap. IV., 
Tit. 1), is a possessory action, and although the estate or interest of the parties in the 
premises may be ascertained by the verdict therein, yet the plaintiff can only have judg- 
ment for the possession wrongfully withheld from him, with damages for such deten- 
tion and costs; and the defendant can only have judgment for costs. A co-tenant can 
not maintain this action against his co-tenant unless the possession is actually and 
wrongfully withheld from him or his right thereto wholly denied. Where a co-tenant 
is in possession and another co-tenant claims an estate or interest in the premises held 
in common, adverse to him, his remedy is by asuit in equity for the purpose of deter- 
mining such adverse claim, as provided in sect. 500 of the Ore. Code of C. P. — Gold- 
smith v. Smith, U.S. Cir. Ct. D. Ore., Ch. Leg. N., Sept. 27, 1884. 


ELECTIONS. — One attempting to vote without being registered — Duty of election 
officers. — It is the imperative duty of an elector whose name is not on the list of regis- 
tered voters to produce the required affidavits at the time he offers his vote; the elec- 
tion officers have no power to waive the production of the essential proof. Such yote 
offered and received is illegal, and can not be made legal at a subsequent investigation 
in the courts.—In re McDonough, Sup. Ct. Pa., Pittsb. L, J., Sept. 3, 1884; W. N.C., 
Sept. 4, 1884, 


EMINENT DOMAIN. — Railway in street — Abutting owner— Damages. — The ease- 
ment or right of way ina public highway is property which may not be taken away or 
damaged without compensation, and the abutting lot owner may recover damages for 
the interference with his easement and for the decrease in the value of his premises, 

regardless of the fact whether he or the municipal corporation owns the fee of the 

street. An ordinary steam railway is not a local convenience, but is an additional 
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EMINENT DOMAIN—Continued. 


burden or servitude not comprehended within the easement for an ordinary publie 
street, and which the abutting owner can not be presumed to have anticipated or con- 
sented to. Such owner however can not recover for any injuries he may suffer in 
common with the general public, but only for those peculiar to him, which affect his pro- 
perty without injuring that of his neighbor. An ordinary railway is a private enterprise, 
for private profit, and though the city granta license, it is not responsible for the spec- 
ial damages incident to individual property for the construction and maintaining of 
such road, The measure of damages in suits of this kind is the actual diminution in 
the market value of his premises, for any use to which they may reasonably be put, oc- 
casioned by the construction and operation of a railroad through the adjacent street. — 
City of Denver v. Bayer, Sup. Ct. Col., Alb. L. J., Oct. 4, 1884. 


Equity.— Pledge of prospective interest in partnership — Assignment of — Equit- 
able interest of pledgee. — A. borrowed money of C,, and pledged him all his interest 
in a prospective limited partnership, A. to remain in possession of the interest, but to 
make an assignment thereof to B. upon demand. This assignment was not made, and 
A. died insolvent. The limited partnership was duly formed and wound up, paying off 
all its outside creditors; but P., one of the partners, filed a partnership billand obtained 
a decree against the other partners, making them all, including A.’s estate, jointly and 
severally liable. The fund, being the principal and profits of the partnership interest, 
was claimed by P. as a partnership creditor to the exclusion of C., and by C. as pledgee 
of A.’s interest to the exclusion ef P. There may be a present pledge of an interest in 
a future limited partnership which will vest an equitable interest in the pledgee, 
although the pledger is to remain in possession of the interest until the pledgee shall 
demand an assignment from him. That, assuch pledgee, C. should take to the exclu- 
sion of P. to the amount of principal and interest advanced by him on such pledge, and 


that as to the balance, C. and P. should take pro rata. — Collins’ Appeal, Sup. Ct. Pa., 
Pittsb. L. J., Sept. 24, 1884. 


— Equitable jurisdiction and relief—Insolvent partnership — Receiver. — An 

insolvent firm offers by circular letter toits creditors to pay fifty per cent of their debts 
and agrees in the same circular to make no preferences. It subsequently continues 
business at large expense, postpones the execution of this compromise for an indefinite 
period until all the creditors accept, and pays many of the debts in full, thereby making 
preferences. Held, equity has jurisdiction on bill filed to appointa receiver and take 
possession of the firm assets and administer them for the benefit of the creditors; and 
this can be done by a creditors’ bill, without previously obtaining judgments at law. — 


Fink v. Patterson, U. S. Cir, Ct. E. D. Va., Va. L. J., Sept., 1884; Ch. Leg. N., Sept. 20, 
1884. 


—-Equitable jurisdiction and relief—Parol gitts of land—Specific perfor- 

mance — Statute of frauds. — Equity will compel conveyance of legal title of land 
claimed under parol gift supported by meritorious consideration, and by reason of 
which donee has been induced to alter his condition and make expenditures of money 
in valuable improvements on the land, and will protect such gift equally with parol 
agreements to sellland. No writing is necessary to create a good equitable title to real 
estate. Statute of frauds has no bearing on parol gifts of land which are founded on 
meritorious considerations. If the promise, reduced to writing, could under the cir- 
cumstances be enforced, it may be enforced even when only parol. — Halsey v. Peters’ 
Ex., Sup. Ct. App. Va., Va. L. J., Sept., 1884, 


— Injunction — Threatened trespass on real estate — A. filed a bill in equity against 

B. praying for an injunction to restrain for repeated and threatened trespasses upon a 
certain alley way and parce! of land the title to which the bill alleged to be vested in A, 
B. filed an answer denying A.’s title to the premises in controversy: held, that no spec- 
ial ground for equitable relief being shown, the court had no jurisdiction in the pre. 
mises until the rights of the parties should be established at law, and that therefore the 
bill should be dismissed. — Washburn’s App., Sup. Ct. Pa., W. N. C., Sept. 25, 1884. 


—— Fraudulent conveyances — Action at law. —In a creditor’s suit, where the credi. 
tor seeks equitable assets to satisfy his judgment, there must be a return of an execu. 
tion at law of ‘‘ nulla bona.”” But where the creditor seeks to set aside a conveyance as 
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—Continued. 
fraudulent he need only proceed at law far enough to secure a lien on the property 
sought to be reached, and it is not necessary to issue execution.— Wadsworth o. 
Schisselbaur, Sup. Ct. Minn., Rep., Aug. 13, 1884. 


—Equitable assets — Judgment creditor. — The equity of redemption of a judgmen. 
debtor may be subjected to the payment of the judgment by a bill in equity. The suing 
out of an execution must be allegedin the bill. Equitable assets can be reached through 
a court of equity by a judgment creditor who shows that he has caused an execution to 
be issued, as the legal remedies to satisfy the judgment are aided in equity, and other 
creditors are not entitled to be made parties to the bill to participate ratably in the dis- 
tribution of the assets. — Freedman’s Saving and Trust Co. v. Earle, Va. L. J., Oct., 1884 


— Equity practice — Order to take testimony — When granted — Lis pendens. — 
Where an order to take depositions is entered, when the case is at issue as to a part of 
the defendants only, the others not having yet been brought in, they may, on motion, be 
suppressed. Where a lis pendens is flied, any one chargeable with notice of the original 
suit is chargeable with notice of a cross-suit, properly brought also, and of the character 
of the relief therein asked.—S. C. Hall Lumber Co. v. Gustin, Sup. Ct. Mich., N. W. 
Rep., Oct. 11, 1884, 


— See EJECTMENT. 


EVIDENCE. — Leading question — Effect of injury — Opinion. — It is not leading to ask 
a plaintiff who sues for injuries occasioned by a fall from a defeetive sidewalk: ‘State 
whether you are not now suffering from the effects of that fall.” It does not unmistak- 
ably suggest the desired answer, which is the characteristie of a leading question. Such 
a witness, though not a medical expert, may testify with respect to the injury and its 
present effects. It is matter of fact, not mere opinion. — Wright v. City of Fort Howard 
Sup. Ct. Wis., Leg. Adv., Sept. 2, 1884. 


— Municipal claim—Lien.— Where money is paid in discharge of a municipal claim 
upon certain premises before a lien is filed, and the receipt by mistake refers the pay- 
ment to other premises not owned by the person paying, and a lien against the premises 
is afterwards filed by the municipality, the owner may show, in an action to enforce the 
lien, the true object of the payment.— Wolf v. City of Philadelphia, Sup. Ct. Pa., W. 
N. C., Sept. 25, 1884; Rep., Sept. 3, 1884. 


— Felony of witness— Present good character.— When the plaintiff has testified 
and defendant has put in evidence the record of plaintiff’s conviction for a felony, 
plaintiff may offer evidence of his present reputation for truth and veracity. —Gertz v. 
Fitchburgh R. Co., Sup. Jud. Ct. Mass., Cent. L. J., Aug. 15, 1884. 


— In pedigree cases— Church register as evidence. — The rules of evidence applic- 
able to pedigree cases are, Ist, that the statements must be made ante litem motam; 2d, 
declarant must be dead; but a prior condition to both these is, that it should be proved 
by some source of evidence, independent of the statement itself, that the person making 
the statement is related to the family about which he speaks.—Sitler v. Gehr, Sup. Ct. 
Pa., Leg. Int., Aug. 29, 1884. 


— Res geste—Admissibility of declarations.— Declarations which are merely 
narrative of a past transaction are not admissible as part of the res geste. In an action 
to recover damages for alleged negligence, causing the death of J., plaintiff’s intestate, 
it appeared that about midnight a freight train passed a street crossing on defendant’s 
road, followed, about fifty feet distant, by an engine going backward. Shortly after their 
passage J. was found lying near the track fatally injured. No one saw the accident. 
Plaintiff's theory was that J., who was an educated deaf mute, well acquainted with the 
locality, approached the track on his way home, waited for the freight train to pass, and 
then in attempting to cross was struck by the engine. A witness for plaintiff was per- 
mitted to testify to declarations made by J. by means of signs about thirty minutes afteT 
the accident, to the effect that there was a long train; that he waited for it to go by, and 
was struck by an engine which followed. Held, error.— Waldele v. N. Y Cent. & H, R. 
R. Co., N. ¥. Ct. App., Ohio L. J., Sept. 20, 1884. 
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EXECUTION.—Judgment—Lien on homestead— When enforceable.—Under the 
homestead law of 1367 the homestead of a debtor is not liable to sale upon attachment 
or execution so.long as it is owned and occupied by the debtor. A judgment rendered 
in a court of record in the county where the homestead is situated will be a lien upon 
such homestead, which will become operative upon the sale or abandonment of the 
homestead by a debtor. — McHugh v. Smiley, Sup. Ct. Neb., N. W. Rep., Aug. 30, 1884, 


FALSE IMPRISONMENT. — Void process — Liability of judges — Limitations. — Where 
the time for prosecution of a crime is limited and it appears on the face of the complaint 
that such time has expired, the process issued thereon is absolutely void, and the justice 
issuing the same is liable for the arrest and imprisonment of the accused, although it 
was made to appear to him that the offense was but just discovered. — Vaughn v. Cong- 
don, Sup. Ct. Vt., Cent. L. J., Aug. 15, 1884. 


Faaup. —Sale—On credit — Title — Fraudulent representations — Concealing 
indebtedness. — A. applied to the plaintiff to purchase goods on credit, and was 
requested to state ‘how hestood.” In response he stated that he had $3,000 in his busi- 
ness, consisting of merchandise and book accounts, and had $300 in cash. On the 
strength of this statement he obtained goods on credit. He did not state that he owed 
$2,100 at the time. Held, not to be a mere passive non-disclosure; that having under- 
taken to answer the inquiry, a partial statement of the truth was calculated to mislead 
and convey false impressions. — Newell v. Randall, Sup. Ct. Minn., Rep., Sept. 10, 1884. 


Fravps (STATUTE OF).— Lease — Verbal Lease. —A parol agreement that if the plain- 
tiff will buy land and erect a building thereon the defendant will take a lease thereof 
for five years is so far invalid under the statute of frauds that the plaintiff can neither 
recover for the agreed rent, nor for the difference between the sums expended and the 
value of the premises when the defendant refused to take the lease. — Bacon v. Parker, 
Sup. Jud. Ct. Mass., Rep., Aug. 27, 1884. 


—— Oral employment of agent to purchase land— Profits of sale as compensa- 
tion. —An oral agreement to employ an agent to purchase real property and procure 
a conveyance thereof, and to pay him one-half the profits for which such property may 
be resold, as compensation for his services, is not within the statute of frauds. —Carr 
v. Leavitt, Sup. Ct. Mich., N. W. Rep., Oct. 11, 1884. 


WRAUDULENT CONVEYANCE. — Partnership — Payment of partner’s debt — Consid- 
eration. —An individual member of a firm, which was in fact insolvent, owed money 
to a bank. The firm agreed to pay this indebtedness, provided he would remain in the 
firm. Held, that the payment to the bank was not a fraud upon creditors of the firm, 
although it made an assignment for the benefit of creditors immediately thereafter, and 
that the consent of such partner to remain in the partnership was a sufficiently valua- 
ble consideration to support the agreement under which payment to the bank was 
made. — George v. Walmsley, Sup. Ct. lowa, Rep., Oct. 1, 1884. 


—— Conveyance of part of tract to wife in consideration of execution of deed to 
creditor. —A., being indebted to several creditors, offered to convey a part of a tract 
of land to B., a judgment creditor, in satisfaction of his claim, but the wife of A. refused 
to join in the conveyance, whereupon the whole tract was conveyed to B., and sixty 
acres thereof reconveyed by him to the wife, in consideration of her joining in the con- 
veyance to him. Held, that the conveyance to the wife was a mere voluntary convey- 
ance, and that the land conveyed to her could be subjected to the payment of the 
husband’s debts. — Haynes v. Kline, Sup. Ct. lowa, N. W. Rep., Oct. 4, 1884. 


— See EQUITY. 


GARNISHMENT. — Fire insurance — Chattel mortgage. — Where the amount secured by 
a fire insurance policy upon A.’s goods, running to A., is made payable to B. as his 
interest may appear (that interest being represented by a chattel mortgage), and a loss 
occurs, a creditor of A. may properly garnish the insurance money in the hands of the 
insurer, and in the garnishment proceedings, into which B. has come as a “‘ claimant” 
such creditor may properly attack and call in question B.’s mortgage as being fraudu- 
lent and void as to A.’s creditors. —North Star Boot and Shoe Co. v. Ladd, Sup. Ct. 
Minn., N. W.Rep., Aug. 30, 1884. 
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HOMESTEAD. —Can not be reserved out of partnership property of insolvent 
firm.—Under the Virginia homestead law, partners in an insolvent firm can ot 
reserve to themselves homestead exemptions out of partnership property, as such, to 
the detriment of partnership creditors. — Short v. McGruder, U. S. Cir. Ct. E. D. Va., 
Va. L. J., Oct., 1884.) 


HUSBAND AND WIFE. — Post-nuptial contract — Validity of. —A post-nuptial contract, 
where otherwise unobjectionable, may be enforced. Settlement and compromises of 
doubtful and disputed rights are sufficient consideration to support a contract, whether 
executed under seal or otherwise. Agreements, the object of which is to promote 
domestic peace and harmony, where they are free from fraud or the suspicion of im- 
proper influence and family compromises, especially if they are made in good faith and 
with full disclosures, are favored in equity, and will besustained by the courts. — Burk- 
holder’s App., Sup. Ct. Pa., Leg. Adv., Sept. 30, 1884. 


— Married woman —Agency — Execution. —A husband may carry on business in his 
own name as agent for his wife, without thereby vesting her separate property in him- 
self or rendering it liable for his debts. A married woman was the owner of a brewery 
and fixtures. The business was carried on by her together with her husband, the affairs 
being transacted in his name. Execution was issued on a judgment against the hus- 
band, and the chattels on the premises levied on as his property. Held, that the chat- 
tels were the separate property of the wife, and could not be taken in execution for the 
husband’s debt, as he merely acted as her agent. — Troxell v. Stockberger, Sup. Ct. Pa., 
W.N. C., Oct. 2, 1884. 


— Wife carrying on business— Right of husband to profits. —A widow, carrying 
on a butchering business in premises belonging to her late husband, married again. 
Husband and wife continued to carry on the business, in which the husband was not 
versed. It was chiefly through her skill, industry, and economy that profits were real- 
ized. A portion of those profits were put aside in a savings fund in the wife’s name, 
but there was no evidence to show that the husband knew of the existence of such 
deposit. Immediately after the wife’s death, the husband inquired for the deposit- 
book, and declared that the money was or ought to be his. On the settlement of the 
account of the wife’s administrator: held, that the profits of the business all belonged 
primarily to the husband; that there was no sufficient evidence to show that he had 
made a gift of them to his wife, and that the husband was entitled to the sum in ques- 
tion accordingly. —-McDermott’s App., Sup. Ct. Pa., Pittsb. L. J., Aug. 27, 1884. 


— Curtesy in Ohio— Mortgage on estate by the curtesy can not be enforced so 
long as children survive. —A wife decame seized in fee of land in 1863, and died in 
1872, Her husband and three children survived her. In 1876 the husband mortgaged 
his estate by the curtesy to secure his own notes. The children are still living. The 
mortgagee by action seeks to sell their father’s said estate and apply the proceeds on 
the mortgage. The children resist. Held, under section one of the act entitled “‘An 
act concerning the rights and liabilities of married women” (58 O. L. 54), passed March 
27, 1861, as amended March 23, 1866 (S. & S. 391), the mortgage can not be enforced so 
long as any of said children survive. — Robert v. Stiffe, Sup. Ct. Comm. Ohio, Ohio L. 
J., Oct. 11, 1884. 


— Gift — Accident insurance ticket.— A husband purchased an insurance ticket 
against accidents, and handed it to his wife, saying, that she could take it and take care 
of it, and if he got killed before he got back she would be that much better off. He was 
killed. Held, that the conversation alluded to was not sufficient to establish a gift to 
the wife as against the rights of the creditors of her husband’s estate. — Williams’ App., 
Sup. Ct. Pa., Leg. Int., Oct. 10, 1884; Luz. Leg. Reg., Sept. 26, 1884; W. N. C., Sept. 18, 
1884. 


— Divorce — Liability of husband for counsel fees — Death of husband pending 
suit — Survival.— Where a wife institutes suit for a divorce, and the husband dies 
before a decree is rendered, she can not maintain a suit against the husband’s estate 
for the amount of the fees charged by her counsel in the suit. Bnt where it appears 
that there was good ground for the suit for divorce the counsel may themselves maintain 
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such suit. —McCurley v. Stockbridge, Handy v. Stockbridge, Md. Ct. App., Cent. LJ, 
Sept. 26, 1884. 


INJUNCTION. — Obstructing sidewalk — Parties. — Defendants, who occupied a store 
adjoining that of plaintiff B., placed a show case, sign, and fence, extending from their 
store out upon the sidewalk in such manner and to such a height as to obstruct the 
light and obscure the view of B.’s show window and of his store, thereby tending to 
exclude his customers from it and to injure his business. Held, that a nuisance is 
thereby created injuriously affecting the business of B., who has a cause of action for 
an injunction restraining such nuisance. The executors of B.’s lessor were properly 
joined with him as parties plaintiff, and, at any rate, their being joined formed no legal 


impediment to B.’s right to redress. — Hallock v. Scheyer, Sup. Ct. N. Y., Daily Reg., 
Aug. 9, 1884; Am. L. J., Sept. 6, 1884. 


— Good will—Sale of, with business— Breach of contract — Injunction.—M.,a 
member of a firm located at Kalamazoo, and doing business under the name of “ Kala- 
mazoo Wagon Company,” posed of himself, H., L., and L.’s wife, for an adequate 
consideration purchased of his partners all of their interest “ in the property, assets, 
money, good will, and all other property, of every name and nature, in and to the firm 
of Kalamazoo Wagon Company,” and continued the business under the old name. : L, 
and other parties organized a corporation under the name of “‘ Kalamazoo Buggy Com- 
pany,” located their place of business in the immediate vicinity of M., and sent out 
circulars soliciting business, resembling the circulars in use by him, and thus inter- 
fered with and injured his business and trade. Held, that under the contract of sale 
M. was entitled to the good will of the business purchased; that L. was guilty of a 
breach of the contract; and that he and the other members of the corporation should 
be perpetually enjoined from using the name of “ Kalamazoo Buggy Company,” or the 
circulars resembling those used by M. in the transaction of their business. — Myers v. 
Kalamazoo Buggy Co., Sup. Ct. Mich., N. W. Rep., Oct. 11, 1884. 


INSOLVENCY. — Assignment — Security — Lien. — B. pledged stock to a savings bank to 
secure a specified note payable on demand, which was made February 3, 1880, but no 
notice to sell the security was at that time given. February 6th, B. made an assign- 
ment of all his property to the plaintiff in trust for all his creditors, which provided, 
among other things, that the creditors by assenting to it should not thereby impair any 
security they might hold, but that if such security would apply to B.’s liability under 
the insolvent laws of Massachusetts, the dividends paid by the trustee should be only 
on the surplus of a secured creditor’s debt, after deducting any amount realized from 
his security. The savings bank became a party to this assignment, and afterwards duly 
sold the pledged stock for more than the note specified. Held, that neither by any 
general law nor by force of the terms of the assignment had the bank any lien or 
claim to such surplus, but must pay over the same to the trustee for the general benefit 


of the creditors. — Brown v. New Bedford Institution for Savings, Sup. Jud. Ct. Mass., 
Rep., Oct. 8, 1884. 


—— Indorsement of notes — Non-resident holder.— Where notes were made in this 
State, payable to a citizen of the State who had not indorsed them, before the discharge 
in insolvency of defendant (the maker), the title did not pass at that time to plaintiff, 
a non-resident holder, and they were the property of the payee, and subject to the 
proceedings in insolvency, and such non-resident holder was bound by the discharge 
in insolvency.— Thomas v. Crow, Sup. Ct. Cal., Pac. Rep., Aug. 21, 1884. 


INSURANCE (FIRE).— Oral application — Conditions of policy— Silence as to in- 

cumbrances— Notice and proof of loss—Statement changed by agent.— 
Where insurance is applied for orally, and the applicant is unaware of any provision 
in the policy regarding incumbrances, and is not guilty of any misleading conduct, his 
bare silence can not be deemed a misrepresentation; and if the agent in such a case 
did not read the policy to the applicant, or call his attention to the clause relating to 
incumbrances, the existence of a mortgage would be no impediment to a recovery from 
the insurance company. Where an insurance policy contains clauses requiring notice 
to be given, preliminary proof of loss to be furnished, and submission to an examina- 
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tion, in order to sue upon the policy, the insured party does not lose his right to sue, 
where, upon such examination being made, and the st t being reduced to writing, 
he refuses to sign because of other statements added by the agent, and the company 
afterward refuse to allow him to sign, though he offers to sign the whole statement 
prepared by the agent. — O’Brien v. Ohio Ins. Co., Am. L. Rec., Sept., 1884. 


— Agent of insured obtaining policies through other agents — Representa- 
tions.— Where the agent of a person desiring fire insurance went to the agents of 
certain companies and asked for a certain amount of insurance, not specifying the 
companies with which he desired to insure, and they, being unable to give him the 
amount required in the companies which they represented, went to the agents of 
another company and took out a policy for him, doing all the business, the persons 
obtaining the insurance not being aware until after they received the policies that they 
were obtained through other insurance agents also; held, that the first insurance agents 
to whom he went were the agents for all the insurers. Where the effect of a written 
contract is made to depend upon contemporaneous verbal representations, they must 
be made by an actual agent, or one whose action is ratified with knowledge of what he 
has done. —McGraw v. Germania Fire Ins. Co., Sup. Ct. Mich., Ins. L. J., Sept., 1884. 


— Ibid. —Issuing policy on property already destroyed. — Where an agent of an 
insurance company, authorized to issue policies, writes and delivers a policy to another 
agent from whom the application was received, charging the premiums to such agent 
under a business arrangement between them, and the policy is delivered to the insured 
the contract of insurance is complete; and in the absence of fraud, it can be ter- 
minated only in conformity to the stipulations of the policy, or by agreement of the 
parties. An agent of an insurance company has no authority to insure property already 
destroyed; and a policy written and intended as a substitute for a subsisting policy in 
another company, but not delivered, and of which the assuréd has no knowledge until 
after the property is destroyed by fire, is not a valid contract of insurance. — Stebbins 
v. Lancashire Ins. Co., Sup. Ct. N. H., Ins. L. J., Sept., 1884. 


— Conditions of policy —Change of partners— What constitutes. — The policy 
provided that it should be void“ if the property be sold ortransferred or any change take 
place in the title or possession.” Held, that a change or transfer between the partners 
would be no violation, but the introduction of a new partner was a violation which 
avoided the policy. By the terms of the agreement A. was to be received into the firm 
upon the payment of $5,000 on a certain date and of a like sum at or before another date. 
Held, that the payment of $5,000 on the first date with a note for the balance constituted 
A.a member of the firm. Held, that the assent of a partner to such an agreement, al- 
though he had not signed it, rendered it binding. — Drennen v. London Assn. Corp., U. 
8. Cir. Ct. D. Minn., Ins. L. J., Sept., 1884. 


— Contract with common carrier — Loss paid by insurance company Remedy 
of latter. — Where plaintiffs in error made a contract for transportation of cotton with 
a carrier without exemption from common-law liability and the cotton was destroyed 
while in course of transportation and the loss was paid to plaintiffs by the insurance 
company it was not necessary in the complaint to show how the company acquired its 
interest when the evidence showed, and when it appears that the judgment was right it 
will not be reversed for an error that could work no injury. The payment ofa total loss 
works an equitable assignment to the insurer of the property and all the remedies which 
the insured had against the carrier.— Mobile & Mont. Ry. Co. v. Jurey, Sup. Ct. U. S., 
Ins. L. J., Aug., 1884. 


— Warranty — Occupancy — Waiver.— Where a fire policy contains a warranty that 
the property in question is occupied, when in fact it is not, and the fact, together with 
the condition of the property, is known to the insurer at the time of issuance of the 
policy, the warranty is waived. —Jordan v. State Ins. Co., Sup. Ct. lowa, Rep., Oct. 1, 
18S4. 


INSURANCE (LIFE).—Commutation of policy—Mutual mistake— Rights of in- 
sured.— Where such policy was surrendered for commutation to the agent upon a 
mutual mistake of the insured and the agent as to the amount of the commuted policy 
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which would be given, it was the duty of the company to have notified him of the mis- 
take and allow him to elect whether he would still continue. Where the company, 
instead of returning the policy retained it for six months without notice and then in- 
dorsed on it a commutation for a smaller sum, meanwhile transferring all its business 
and assets to another company, the insured forfeited no rights and was under no obliga- 
tion to continue his policy, but was entitled to demand what was justly due for its 
abandonment, — Lovell v. St. Louis Mut. Life Ins. Co., Sup. Ct. U. S., Ins. L. J., Sept., 
1884. 


INSURANCE (MARINE).—See ADMIRALTY. 


JUDGMENT. — Keeping alive by agreement — When valid.— A judgment as between 
the parties may be kept alive, although once paid, for the purpose of securing another 
loan. As against subsequent lien creditors a mortgage or judgment once paid can not 
be kept alive. — Peirce v. Black, Sup. Ct. Pa., Pittsb. L. J., Sept. 24, 1884. 


JURISDICTION. — Foreign corporation. — Where a corporation organized under the laws 
of one State, and doing business in another, files in the proper office of the latter State, 
a designation of a person residing therein in pursuance of the requirement ofthe laws of 
said State, upon whom process may be served, such corporation, so filing such designa- 
tion thereby waives its right to be exempt from suit inthe national courts held in the dis- 
trict embracing said State, under the provisions of section 1, of the act of Congress of 1875, 
relating to the jurisdiction of the United States courts; and consents to be sued inthe 
district embracing the State where said designation is filed, and the business of such 
corporation is so carried on.—Gray v. Quicksilver Mining Co., U. 8. Cir. Ct. D. Cal. 
West C. Rep., Aug. 28, 1884. 


—— Cause heard -- Death of party. — Where a party to an action dies after trial and sub- 
mission to the court, but before a decision is announced, the court has jurisdiction to 
enter judgment nunc pro tunc as of the day of submission.—In re Jarrett, Sup. Ct 
Ohio, Rep., Aug. 27, 1884. 


— Conflict of — Between State and Federal courts — Abuse of process. — A bill will 
not lie in the State courts to set aside a sale of land on execution issued upona judg- 
ment in the Circuit Court of the United States, and have the marshal’s certificate of 
purchase declared void, and a cloud upon the complainant’s title, and to have the same 
delivered up for cancellation, The remedy in such a case is in the Federal court, to 
avoid any conflict of jurisdiction.—Sproehale v. Dietrich, Sup. Ct. Ill., Leg. Adv., Oct. 
14, 1884. 


LANDLORD AND TENANT. —See ATTACHMENT. 


LIBEL. — Publication by newspaper of papers filed in court.— Where a petition for 
the removal of an attorney from the bar, including allegations which would be action- 
able unless justified, has been filed in a court, a report, though fair and correct, of the 
contents thereof in a newspaper is not privileged.— Cowley v. Pulsifer, Sup. Jud. Ct 
Mass., Am. L. Rec., Sept., 1884. 


— Newspaper charge of murder — Evidence — Privileged communication.— In an 
action for libelously charging plaintiff with the commission of a murder, before it can be 
said that evidence preponderates showing the commission of the alleged crime by him, 
there must be some evidence tending to show the fact; and where the testimony shows 
no more than the party accused was in the vicinity of the crime at the time when it was 
supposed to have been committed, and in a situation where he might have committed 
it, with no stronger motive for doing so than to conceal a supposed lascivious intimacy 
before marriage, and to escape responsibility ona note of $400, it does not rise in conse- 
quence to the plane of evidence, and should not be submitted to the jury to be weighed 
by them. Publications in a newspaper that falsely charge the commission of a crime 
are actionable, and when not based upon any fact legally leading to prove the crime 
imputed, the publication can not be said to be privileged. — People v. Detroit Post and 
Tribune Co., Sup. Ct. Mich., N. W. Kep., Oct. 4, 1884, 


LIMITATIONS (STATUTE OF). — Payment on account of debt — Payment by assignee 
for benefit of creditors. — Where in an action on a note which on its face is barred by 
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the plea of the statute of limitations, it appears that the maker had made an assignment 
for the benefit of creditors, included the note in suit in his schedule of debts, and di- 
rected the assignee to apply the proceeds of the assigned property to the payment of 
the debts, and the assignee has accordingly within the term of the statute of limitations 
paid certain sums on account of the note, such payment will be a good answer to the 
plea of the statute. — Letson v. Kenyon, Sup. Ct. Kan., Rep., Sept. 3, 1884. 


MANDAMUS. — Admission of insurance company into State — Refusal of superin- 
tendent. — Where a foreign insurance company, tendering compliance with the laws, 
applies for authority to transact its business within Ohio, the superintendent of insur- 
ance has no power, in the exercise of a mere arbitrary discretion, to refuse such 
admission. It is within the province of such superintendent, in considering the appli- 
cation of such insurance company for admission to transact business within this State, 
to inquire into its financial soundness, and if upon such inquiry, made in good faith, he 
is not satisfied of its financial soundness, he is invested with discretion to refuse such 
admission, and his exercise of such discretion will not be controlled by mandamus. — 
State ex rel. Ins. Co. v. Moore, Sup. Ct. Ohio, Ins. L. J., Sept., 1884. 


— See CORPORATIONS. 


MASTER AND SERVANT. —Negligence—Superior servant — Damages. — Carpenteis, 
under charge of a foreman, and bricklayers, all employed by the owner, through his 
superintendent, were engaged in the erection of a building, with a cornice supported by 
sticks of timber passing through the wall (which was thirteen inches thick) and pro- 
jecting sixteen inches, and to be bricked up at the sides and ultimately over the top cf 
the timbers. When the wall had been bricked up on a level with, but not yet over the 
timbers, the foreman of the carpenters directed two of them to take a joist for the edge 
of the cornice and to push it out to the ends of the projecting timbers. In so arranging 
the joist a carpenter stepped on the projecting part of one of the timbers, which tipped 
ever, whereby he fell and was hurt. Held, that the owner of the building was not 
liable to him for the injury.— Armour v. Hahn, Sup. Ct. U. S., Am. L. J., Aug. 23, 1884; 
Leg. Adv., Aug. 12, 1884. 


— Repairing railroad— Duty of company—Injury to employe.—The road of 
defendant having got into bad condition, it was engaged in general repairs of the same 
by resurfacing and taking up the old and putting down new ties and rails. Plaintiff was 
in its employment as a brakeman on a gravel train engaged in drawing gravel for the 
purpose of such resurfacing, and while so employed was injured by a car, on which he 
was acting as brakeman, running off the track in consequence of its bad condition. 
Held, that the rule that it is the duty of a master to use reasonable care and skill to fur- 
nish his servants safe and suitable instru ts and to perform the service in 
which they are engaged, applies to the case. In that regard the duty of the master and 
assumption of risk by the servant are the same in case of employment to make repairs 
as in any other employment. —Madden v. Minn. & St. L. Ry. Co., Sup. Ct. Minn., N. W. 
Rep., Aug. 30, 1884. 


— “ Eight-hour law.’ — Plaintiff entered into defendant’s employ in the department of 
docks at an agreed price per day, with knowledge that the custom of the department and 
the nature of the services required ten hours’ work each day. He continued in such 
employment two years, laboring ten hours, each working day and sometimes more; he 
received his wages at the agreed price at regular periods without objection or claim for 
extra compensation, giving receipts purporting to be in full up to date. In an action to 
recover compensation for the extra work over eight hours per calendar day, held, the 
circumstances justified a finding that the extra services were rendered without any 
expectation or understanding, express or implied, that extra compensation was to be 
paid therefor, and that plaintiff was not entitled to recover.— McCarthy v. Mayor, etc., 
N. Y. Ct. App., Alb. L. J., Oct. 11, 1884. 


—— See SLANDER. 


MECHANIC’s LIEN. — On railroad in course of construction — Service of notice on a 
director sufficient. — Under the provisions of “An act to secure pay to persons per- 
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forming labor or furnishing materials in constructing railroads,” passed March 31, 1874 
(71 O. L. 51) which provides that “any person performing said labor or furnishing said 
materials, who has not been paid therefor, shall serve a notice in writing upon the secre- 
tary or other officer or agent of said railroad company, stating in said notice the kind 
and amount of materials furnished,”’ etc. The service of such notice upon a director of 
the railway company to be affected by it, is sufficient. — Railway Co. v. McCoy, Sup. Ct. 
Ohio, Ohio L. J., Oct. 11, 1884. 


— Materials — Contractor — Credit of the building — Competency of witnesses, — 
Act of April 15, 1869.— Whether materials are furnished on the credit of the build- 
ing or that of the contractor is a question for the jury. The statute conferring the lien 
does not make it necessary for the plaintiff to allege in his claim or prove affirmatively 
(in the absence of evidence to the contrary) that the materials were furnished on the 
credit of the building. The fact that the materials are charged on the plaintiff’s books 
to the contractor alone is not prima facie evidence that they were sold on the individual - 
credit of the contractor, and not on the credit of the building. Where the plaintiff dies 
during the pendency of the suit, and his administrator is substituted, the contractor 
being a defendant and a party in interest is not a competent witness. — Hommel v. Lewis, 
Sup. Ct. Pa., W. N. C., Oct. 2, 1884. 


— Lien ofsub-contractor — Constitutionality ofstatute. — The provisions of chapter 
90, Gen. Stat. 1878, securing a lien to sub-contractors and others for labor performed or 
materials furnished in the erection of buildings pursuant to a contract between the 
owner and contractor, are valid and constitutional. Such lien may be enforced, irre- 
spective of the state of accounts between the contractor and owner, or the amount due 
upon such contract. In such cases the lien is limited to the reasonable value of the 
labor or materials furnished. — Laird v. Noonan, Sup. Ct. Minn., N. W. Rep., Sept. 6-13, 
1884. 


CLamms.—Sale of mining claim—Parol contract—Statute of frauds— 
. Corporation. —A parol contract for the sale of a mining claim is void under the statute 
offrauds. And the same is true as to a parol modification of a written contract. One 
who purchases real estate in his own name, although representing himself to the vendor 

as acting in behalf of a corporation, is not estopped from disputing the right of the cor- 
poration to hold him as a trustee of the property bought, if such purchase were made with- 
out the authorization of the corporation. To take a parol contract for the sale of lands 
out of the operation of the statute of frauds, part performance is necessary,and must 

be clearly shown. — Kelly v. Ruble, Sup. Ct. Ore., West C. Rep., Sept. 25, 1884; Pac. Rep., 

Sept. 25, 1884. 


MISTAKE. — Money paid by mistake may be recovered back.— A bank paid a note 
thinking at the time that the maker had deposited in the bank the money to pay the 
note. Held, that as they were mistaken they could recover the money back. — 
Meredith v. Haines, Sup. Ct. Pa., Leg. Int., Aug. 22, 1384. 


MORTGAGE. — Public lands — Foreclosure —Estoppel.—The purchaser of land paid 
part of the purchase price, and for the rest gave notes secured by a mortgage on the land. 
Indorsed on the mortgage was a stipulation that it should not be foreclosed until the 
mortgagee had removed all clouds onthe title. The land was part of a railway grant 
which reverted to the government and was released by Congress to the State. During 
his occupancy the purchaser obtained a deed from the railway company to strengthen 
his title, and when the holders of the mortgage sought to remove the cloud, as they did 
at the earliest opportunity, he refused to permit them to do so in his name, and the 
attempt failed in consequence. Meanwhile, relying on his two deeds and his posses- 
sion, he took a patent to it himself as pre-emptioner. Held, ona bill to foreclose, that 
he was estopped from relying on thestipulation, as he had tried to prevent its fulfill- 
ment; also, that his patent inured tothe mortgagee’s benefit, especially as the mort- 
gagee’s deed enabled him to obtain it.— Haney v. Roy, Sup. Ct. Mich., N. W. Rep., Oct. 
11, 1884. 


— Lien — Security. —A mortgage of real estate merely creates alien thereon as security 
forthe debt, and is not a conveyance as at common law. — McHugh v. Smiley, Sup. Ct. 
Neb., N. W. Rep., Aug. 30, 1884. 
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—Given as indemnity —Foreclosure of. — The maker of a promissory note executed 
to one who for his accommodation signed his name on the back of the note before its 
delivery to the payee, a mortgage of real estate to indemnify him against all costs 
and charges arising from his contract, with a power of sale in case of the mortgager’s 
default in paying the note. The mortgager failing to pay the note at maturity, the 
mortgagee paid the amount thereof to the payee, and entered it upon his books in gen- 
eral account against the mortgager, and the payee indorsed the amount as a full pay- 
ment on the note, and delivered up the note tothe mortgagee. The mortgagee afterward 
assigned to a third person the mortgage and the obligations therein mentioned: held, 
that the assignee might maintain a bill in equity against the mortgager for foreclosure 
and sale of the land under the mortgage, and for payment by the mortgager person- 
ally, of so much of the amountof the note as the proceeds of the sale, under the 
foreclosure, were insufficient to satisfy. — Bendey v. Townsend, Sup. Ct. U. S., Int. Rev. 
Rec., Aug. 18, 1884. 


— Foreclosure — Parties — Personal representatives. — Where an executrix holding 
asecond mortgage has foreclosed, and has purchased in the land for the benefit of the 
estate she represents, she is a necessary party to proceedings to foreclose the prior 
mortgage, but beneficiaries under the will are not. — Lockman v. Reilley, Ct. App. N. Y., 
Rep., Aug. 13, 1884. 


MORTGAGE (CHATTEL).— Upon crops to be grown — Injunction. — A chattel mortgage 
of crops to be grown on land owned or possessed by the mortgager is valid. An injunc- 
tion will not be granted to a chattel mortgagee, after condition broken, to restrain the 
sale of the property; the proper remedy is replevin.— Minnesota Linseed Oil Co. v. 
Maginnis, Sup. Ct. Minn., Rep., Oct. 1, 1884. 


MUNICIPAL BONDS. — Negotiability of — Bona fide holder. — Bonds issued by a city, 
which has statutory authority to issue them, are not specialties, but are in the nature 
of negotiable securities. When in the hands of innocent third parties for value the 
city can not defend against their payment by alleging that they were originally given 
without consideration to the first holder. — Kerr v. City of Corry, Sup. Ct. Pa., Leg. Int., 
Aug. 15, 1884. 


MUNICIPAL CORPORATION. — Appropriation of private property— Bar to proceed- 
ing.—In proceedings authorizing municipal corporations to appropriate private prop- 
erty (Rev. Stats., sects, 2232-2261), the failure of the corporation to pay for and take 
possession of the same within six months after the assessment of compensation shall 
have been made, is no bar to a new proceeding under the statute, by the same corpora- 
tion, after the expiration of the six months for the appropriation of the same property 
for the same public use. — Trustees v. Haas, Sup. Ct. Ohio, Am. L. J., Aug. 23, 1884. 


— Liability for negligence of officers— Fourth of July celebration.— The cele- 
bration of a holiday, when undertaken by a city exclusively for the gratuitous amuse- 
ment or instruction of the public, under the authority of a general law applicable to 
all cities alike, does not render the city liable to an action by an individual who has 
sustained a personal injury through the negligence of the officers, servants, or agents 
of the city in carrying out the celebration. —Tindley v. City of Salem, Sup. Jud. Ct. 
Mass., Cent, L. J., Sept. 12, 1884. 


— Streets — Use by railroad company — Personal injury — Proximate cause.— 
A municipal corporation is not relieved of the care and responsibility for the condition 
of one of its streets, merely by permitting a railway company to lay out and operate its 
track upon and along it. Where several concurring acts or conditions of things, one 
of them a wrongful act or omission, produce an injury, such wrongful act or omission 
is to be regarded the proximate cause of the injury, if the injury be one which might 
reasonably be anticipated from the act or omission, and which would not have occurred 
without it. —Campbell v. City of Stillwater, Sup. Ct. Minn., N. W. Rep., Aug. 30, 1884. 


— Change of grade of street — Action for damages — Failure to carry off sur- 
plus water. — An action will not lie against a city for consequential injuries to prop- 
erty adjacent to a public street, caused by a change of the establisued grade of the 

Vou, 71 
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street lawfully made by the public authorities, and in a proper manner (being such an 
act as one might rightfully do upon his own premises), A city is not liable for failure to 
provide means for carrying off surface water collecting upon private property; and 
when it has done so by the gutters and sewers of a street, and subsequent changes in 
the grade of such street have rendered such means useless, the city is not liable for 
failure to provide new means for the same purpose. — Henderson r. City of Minne- 
apolis, Sup. Ct. Minn., N. W. Rep., Aug. 30, 1884. 


— Negligence — Snow and ice.— The mere fact that a street is in a dangerous condi- 
tion because of snow and ice is not sufficient to render a city liable to private persons 
tor injuries sustained by falling thereon, unless the ice and snow are suffered to remain 
in such an uneven and rounded form as to render it impossible for any one using due 
care to walk upon it without danger of falling. — Broburg v. City of Des Moines, Sup. 
Ct. lowa, Rep., Aug. 27, 1884; Leg. Adv., Oct. 7, 1884; Wash. L. Rep., Sept. 6, 1884. 


— Negligence. —City of R. lowered the grade, making a precipice of eight feet at 
intersection of two streets where there was an old and constantly used pass-way over 
an adjoining lot into those streets. City had placed barriers at the ends of the streets, 
but nothing to warn passers along the pass-way. O., ignorant of the precipice and 
without negligence on her part, at night, walked along that pass-way down into the 
precipice, causing her great damage. In action of case against the city, held, plaintiff 
is entitled to her action against city for damages. Municipal corporations, in discharge 
of ministerial or specified duties, are liable for the misconduct, negligence, or omis- 
sions of their agents. City is bound to use all necessary measures to guard against 
injury to persons coming upon its streets from private ways over adjoining lots, upon 
that portion of its streets which may be enclosed by barriers. —Orme v. City of Rich- 
mond, Sup. Ct. App. Va., Va. L. J., Oct., 1884. 


— Bonds — Ultra Vires.—In an original proceeding in the Supreme Court vo compel 
the payment of certain bonds of a municipal corporation, where the bona jides of the 
plaintiff is conceded, the only question to be decided is whether such corporation had 
the power to issue bonds of such a character. No question of irregularity, or even 
fraud, on the part of the agents of the municipality can be considered. — Meyer v. 
Brown, Sup. Ct. Cal., Pac. Rep., Oct. 2, 1884. 


— Exercise of governing power— Highway licensed for coasting — Liability 
of city for accident.— Legislative power, held by the Legislature or by munici- 
palities, is in its nature governmental and discretionary, and, as a rule, a right of action 
as for a tort will not arise from any exercise of discretion in regard toit. Butif the 
act done by the municipal corporation would be tortious if done by a natural person, 
the corporation is liable to the same extent and for the same reasons that the person 
would be. The Common Council of Grand Rapids having full control of the streets, 
and having licensed a particular one for coasting, — a sport not necessarily a nuisance, — 
its determination is an exercise of its discretionary authority, and whether correct or 
not, there is no appeal to court and jury provided for or that can be had. No action, 
therefore, will lie against the city by reason of an accident resulting from such use 
of the street under municipal sanction.— Burford v. Grand Rapids, Sup. Ct. Mich., 
Am. L. Reg., Aug., 1884. 


— Owner can not be compelled to remove snow from sidewalk. — Held, that 
under the Illinois Constitution a city has no power by ordinance to compel the owner 
of a lot to remove the snow from the sidewalk in front of his premises. — City of Chi- 
cago v, O’Brien, Sup. Ct. Ill., Ch. Leg. N., Oct. 11, 1884. 


—— Owner,not liable to keep sidewalk in repair.— Keeping streets and sidewalks 
in repair and free from obstructions that impede travel or render it dangerous, is refer- 
able to the same power as for constructing new improvements. The sidewalk is as 
much a public highway, free to the use of all, as is the street itself, and upon principle 
it follows the citizen can not be laid ander obligation, under our laws, to keep it free 
trom obstruction in front of his property, at his own expense, any more than the street 
itself, either by the exercise of the police power or by fines and penalties imposed by 
ordinance or by direct legislative action. —City of Chicago v. Crosby, Sup. Ct. Ill., Ch. 
Leg. N., Oct. 11, 1884. 
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— Respondeat superior— Application of rule.— city organized under the laws 
of Ohio held the title to and the right of possession of a public cemetery located within 
its limits, which was under the management, control, and regulation of a board of 
cemetery trustees, chosen by the electors of the corporation and removable for cause 
by the city council, as provided in chapter 26 of an act ‘‘ To provide for the organization 
and government of municipal corporations,” passed May 7, 1869 (66 Ohio L. 149). An 
employe, while engaged in the cemetery in improving a vault owned by the city, was 
injured through the carelessness and want of skill of the superintendent of the ceme- 
tery and the negligence of the trustees. The employe worked under and obeyed the 
orders and directions of the superintendent, and both received their appointment from 
the board of trustees, subject to the approval of the council. Held, that the city was 
liable for the injuries resulting to the employe. — City of Toledo v. Cone, Sup. Ct. Com. 
Ohio, Ohio L. J., Oct. 4, 1884. 


MUTUAL BENEFIT ASSOCIATION. — ‘* Good standing '"’ — Failure to pay assessment — 
Notice—Suspension.— A member of the Order of Knights of Honor, who has been 
suspended by his lodge for non-payment of an assessment, is not “‘in good standing,” 
within the meaning of his benefit certificate; and if he dies while so suspended, his 
beneficiary is not entitled to the payment of thebenefit. A printed notice of an assess- 
ment, which gives a member the information that such assessment has been called, is 
not invalidated as to the information, by reason of a defect in the form of the notice. 
The suspension of a member, by a tribunal selected and acting under the laws of the 
order, if not appealed from within the order as its laws allow, can not be collaterally 
attacked in the civil courts. — Karcher v. Sup. Lodge K. of H., Sup. Jud. Ct. Mass., Cent. 
L. J., Aug. 22, 1884; Ins. L. J., Oct., 1884. 


—‘“Good standing” — Definition of—Failure to pay assessments.—‘ Good 
standing,” within the meaning of the laws of the Order of the Knights of Honor, 
implies a full and fair compliance with those laws, in the payment of assessments and 
dues. A member who is largely in arrears for assessments and dues is not ‘‘in good 
standing” within the meaning of his benefit certificate, and if he dies when so in 
arrears, his beneficiaryis not entitled to the payment of the benefit. — McMurry v. Sup. 
Lodge K. of H., U. S. Cir. Ct. M. D. Tenn., Ins. L. J., Aug., 1884. 


NaTIONAL Bank. —Shareholder — Liability of.—The contingent liability of a share- 
holder of a national bank is to be construed as a contract obligation and not as a pen- 
alty, and it survives as against the representatives of his estate.—Irons’ Admr.v. 
Manfrs. Nat. Bank., U. S. Cir. Ct. N. D. Ill., Am. L. J., Sept. 6, 1884; Ch. Leg. N., Aug. 
23, 1884; Week. L. B., Sept. 22, 1884; Cent. L. J., Oct. 17, 1884. 


—Taxation by State of property of— What may be taxed.—The laws of the 
United States do not permit the taxation by the State of any property belonging to 
national banks, except its real estate. They do permit the shares in such associations 
to be included in the valuation of the personal property of the owner or holder of such 
share, in assessing taxes imposed by authority of the State within which the associa- 
tion is located, in such a manner and in such places as the State may determine, subject 
enly to two restrictions ; that the taxation shall not be at a greater rate than is assessed 
upon the moneyed capital of individuals, citizens of the State, and that the shares 
ewned by non-residents shall be taxed in the city or town where the bank is located, 
and not elsewhere. Under the laws of the United States the surplus fund or undivided 
profits of such associations may be taxed by the State, as being a part of what the stock 
of the stockholder represents. —Covington City Nat. Bank v. City of Covington, U. 8. 
Cir. Ct. D. Ky., Week. L. B., Sept 15, 1884. i 


NEGLIGENCE. — Fire-escape — Liability of owner and lessee. — Under the provisions 
of a statute which enacts that it shall be the duty of the owners, superintendents or 
managers of factories to provide and cause to. be affixed to such buildings a permanent 
fire-escape, the owner in fee of a factory is not responsible to any person employed in 
such factory for an injury occurring by reason of failure to provide a fire-escape when 
at the time of the injury the property was leased and the lessee in actual possession. 
The “ owner” contemplated by said act, upon whom is placed the burden of providing 
the fire escape and the liability in case tbere is a failure to provide the same, is the per- 
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NEGLIGENCE — Continued. 


son in actual 5 ion and I y of the premises used as a factory at the time 
the injury in question is inflicted. — Schott v. Harvey, Sup. Ct. Pa., Week. L. B., Aug. 18, 
1884, 


—- Railroad company — Fences destroyed by storm — Injury tocattle — Contribr.- 
tory negligence. — One who, knowing that a severe storm on Saturday had prostrated 
fences, on Monday evening turned his cattle upon uninclosed land without inquiry as 
whether the railroad fences abutting thereon were uninjured, was guilty of such con- 
tributory negligence as would defeat his recovery for injuries received by such cattle 
on the railroad track; and, such facts appearing from his own evidence, a nonsuit 
should have been granted. — Carey v. Chicago, M. & St. P. Ry. Co., Sup. Ct. Wis., N. W. 
Rep., Oct. 11, 1884. 


—— Withdrawal of question of negligence from jury.—In order to justify the court 
in withdrawing a question of negligence from the jury and deciding it a matter of law, 
the case must be a very clear one, presenting some prominent and decisive act in regard 
to the effect and character of which no room is left for ordinary minds to differ. A 
young man in vigorous health, strong, active and in full possession of all his physica) 
and mental faculties, having a valise containing clothing in his right hand and a basket 
of provisions on his left arm, attempted in broad daylight, to leave arailway train while 
it was moving slowly, the distance from the lower step of the car to the platform being 
only eighteen inches, and in doing so was seriously injured. In an action of damages 
against the railroad company, held, that under the circumstances, in voluntarily stepping 
from the car when it was in motion, and when he had not the free and unrestricted-use 
of his hands and arms, the plaintiff was not guilty of such negligence as would justify 
the court in taking the case from the consideration of the jury. — Cumberland Valley R. 
R. Co. v. Mangans, Ct. Err. and App. Md., Am. L. Reg., Aug., 1834. 


—— Contributory negligence — Infancy — Parent — Child. — In an action in damage® 
for negligence brought by an infant, and contributory negligence is a defense, the court 
may instruct the jury that in determining the plaintiff’s alleged negligence they may 
consider his age and discretion; and that the same degree of care is not required of 
him as of an adult under similar circumstances. The negligence of a parent or guar- 
dian can not be imputed to an infant who is injured through the negligence of another 
person. — Huff v. Ames, Sup. Ct. Neb., Rep., Sept. 5, 1884. 


—— Contagious disease. — Defendant took his children when they had whooping cough 
to plaintiff’s boarding-house. Plaintiff’s child took the disease, and boarders were 
kept away from plaintiff’s house by the presence of the disease. Held, that defendant 


was liable to plaintiff for the damages caused. —Smith v. Baker, U. 8S. Cir. Ct. S. D. N. 
Y., Rep., Aug. 13, 1884. 


—— Proximate cause —Cancer resulting from injury —Damages.—In an action 
brought by husband and wife to recover damages for personal injuries to wife, caused 
by negligence of defendants, the wife having testified that shortly after the injury com- 
plained of, a cancer was developed at the place on her person where she was injured, 
and medical testimony having been offered on both sides of the question, whether the 
cancer was the result of the injury, it was held, that it was for the jury to determine 
as a matter of fact whether the cancer did result from the injury received. And in 
determining this question they were required to consider all the circumstances and 
coincidences of the case in connection with the testimony of the professional wit- 
nesses. That if the jury believed from all the evidence before them that the cancer 
was the natural and proximate consequence of the blow inflicted, by the negligent act 
of the defendant, it would properly form an element to be considered in awarding 
damages for the pain and injury suffered by the female plaintiff. That the fact that she 
may have have had a tendency or predisposition te cancer, could afford no proper 


ground of objection to her claim. — Baltimore City Pass. Ry. Co. v. Kemp, Sup. Ct. Md., 
Cent. L. J., Aug. 2, 1884. 


—— See MASTER AND SERVANT; RAILROADS ; TELEGRAPH COMPANIES. 


NUISANCE. —Adjoining land owners— Percolation of water through walls—Dam- 
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ages. — Une whose foundation walls are injured by water percolating through the soil 
from an adjoining lot has a cause of action against the owner thereof if the water was 
unlawfully or unreasonably allowed to remain standing thereon, and not otherwise. 
Damages to the owner or occupant of land by reason of a diminution of the value 
thereof caused by a neighboring nuisance must be confined to the time during which 


the nuisance existed. — Quinn v. Chicago, B. & Q. R. R. Co., Sup. Ct. lowa; Am. L, 
Reg., Aug., 1884. 


PARENT AND CHILD. — Adoption — Step-father.—The rights of an adoptive father can 
not be greater than those of the natural parent, and therefore in a contest between him 
and the step-father for the custody of the child the court will consider primarily the 
interests of the child.— Fonts v. Pierce, Sup. Ct. lowa, Rep., Oct. 8, 1884. 


— See NEGLIGENCE; TORT. 


PARTNERSHIP. — Realty —Personal property—Continuing partnership. — Profits 
arising from the operation of an existent partnership are personalty, although they are 
largely made from the use in the partnership business of real estate. Articles of part- 
nership may contain valid stipulations for the continuance of the partnership after the 
death of a partner. In such case the interest of the decedent in the firm business and 
property will pass under the intestate laws as personalty, irrespective of the character 
of the property, or of what disposition would be made if the case under consideration 
were that of the distribution of the assets of a solvent and dissolved firm. — Leaf’s 
Appeal, Sup. Ct. Pa., Rep., Sept. 3, 1884. 


— Release by one partner of partnership debt when void.— A release of a suit cr 
cause of action by one of two plaintiffs, copartners, made by a fraudulent connivance 
with the defendant, is void. — Beatson v. Harris, Sup. Ct. N. H., Cent. L. J., Oct. 3, 1884. 


— Absence of partner from State — Power of copartner to sell or assign prop- 
erty. — The fact that one member of a partnership leaves the State to reside out of it 
does not operate to dissolve the partnership carried on within the State, and, in such 
absence of his copartner, the remaining one may make an assignment of any part of 
the partnership property to a creditor, and such assignment will have precedence over 
a subsequent sale by the absent partner. — Bernheim v. Porter, Sup. Ct. Cal., Pac. Rep. 
Aug. 21, 1884. 


—Incurring expenses — Unliquidated account—Interest.— Any reasonable 
expense incurred by a member of a firm in the prosecution of the firm’s business should 
be allowed such partner upon an accounting. In a partnership accounting interest 
upon moneys owing between the firm and either of the partners, or between each 
other, in partnership transactions, is not allowed, unless sanctioned by agreement or 
usage. — Sweeney v. Neeley, Sup. Ct. Mich., Rep., Aug. 27, 1884. 

— Individual creditor — Lien. —The rule that partnership creditors are postponed as 
to individual property does not obtain against a judgment lien obtained prior to the 
creation of the individual debt. — London v. Ball, Sup. Ct. Ind., Aug. 13, 1884. 

— Resulting trusts. — Where two partners agree, by parol or otherwise, that the profits 
of the firm shall be invested in real estate for their joint benefit, and one partner 
receives the profits, invests same in real estate and takes the conveyances in his own 
name alone, a trust will be held in equity to have resulted in behalf of the other partner 
to the extent of his interest in the funds therein invested. Where evidence is con- 
flicting, the credibility of witnesses involved, and the chancellor feels the necessity of 
atrial by jury to satisfy his conscience upon the question of fact before him for deter- 
mination, it is proper to award an issue out of chancery. — McCully v. McCully, Sup. Ct. 
App. Va., Va. L. J., Oct., 1884. 

— See CONTRACTS; FRAUDS (STATUTE OF). 


PRACTICE. — Demurrer — Judgment on — Bar.—In an action by M. against D., a de- 
murrer to the petition was sustained for want of a material averment therein, and M. 
failing to amend, judgment was given for D. M. afterwards brought another action 
against D. upon the same cause of action, and in his petition supplied the material 
averment wanting in the petition in his first action. Held, that the judgment in the first 
action was not a bar to the cause of action alleged in the second one. — Moore v. Dunn, 
Sup. Ct. Ohio, Leg. Adv., Sept. 9, 1884. 
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—Plea of other action pending — Special statutory remedy — Surety — Usurious 
interest.—The plea of another action pending is a plea in abatement, and, in the 
United States courts, comes within section 1011 of the Revised Statutes which provides 
that there shall be no reversal in the appellate court for error in ruling any plea in 
abatement other than a pleato the jurisdiction. Where a statute creates a right to 
recover, from a national bank, usurious interest actually paid, and also prescribes the 
remedy, such remedy is exclusive for the enforcement of that right. A surety has no 
more right than his principal to recover back such interest without the aid of a statute. 
It should be distinctly averred that the note sued on includes usurious interest stipu- 
lated for, and not paid, as well as principal. — Stephens v. Monongahela Nat. Bank, 
Sup. Ct. U. S., Ohio L. J., Aug. 23, 1884. 


—— Discontinuance of suit after filing of set-off.— When a defendant in an action 
has given notice of a set-off and claims a balance in his favor, a plaintiff can not be per- 
mitted to discontinue the suit without the consent and against the wishes of the defend- 
ant, —Merchant’s Bank v. Schulenburg, Sup. Ct. Mich., Cent. L. J., Sept. 26, 1884. 


—— Meaning of vacation — Power of clerk to enter judgment by confession. —The 
Circuit Court adjourned on December 27th, till January 29th, when it opened and trans- 
acted business from day to day until February 3d, when it adjourned sine die. On 
January 12th, judgment was confessed before the clerk; held, that the judgment was 
not void, and that it was proper to be entered before the clerk as in vacation. — Conkling 
v. Ridgely, Sup. Ct. Ill., Ch. Leg. N., Oct. 4, 1884. 


—— See CONTRACTS. 


PRINCIPAL-AGENT.— Agency to receive payment.— Presentation of a bill by a mer- 
chant’s employe does not warrant the debtor thereon in paying it to him, unless it is 
within the scope of his employment to receive payment; and his mere statement that 
he is authorized to receive it is not enough, nor is it enough that the bill is in the mer- 
chant’s handwriting and on one of his bill-heads.— Hirshfield v. Waldron, Sup. Ct. 
Mich., N. W. Rep., Oct. 11, 1884. 


—— See CONTRACTS. 


Qvo WARRANTO. —To test right of certain persons forming school board — Mis- 
take in organization of board.—A writ of quo warranto may issue on the info™ma- 
tion of a district attorney to test the right of certain persons to exercise the functions 
of aschool board. It is not necessary that there should be a previous rule to show 
cause why such writ should not issue, as, if it appears at any time during the proceed- 
ings that the same was improvidently issued, the court will refuse to entertain it. 
Where by mistake a school board has been organized with too many members, a whole 
new board can not be chosen at the ensuing election. The vacancies occurring in the 
board by resignation or by the completion of terms ef office can alone be filled. — Gilroy 
v. Commonwealth, Sup. Ct. Pa., Pittsb L. J., Sept. 3, 1884, 


RAILROADS. — Railroad ticket — Limited as to time— Ejection of passenger. — 
When a railroad ticket limits the time within which it must be used, it will not entitle 
the holder to a passage after the expiration of that time. A passenger who has no 
valid ticket, and whe fails te pay his fare, is a trespasser, and may be ejected in a 


proper manner. —Texas & Pacific Ry. Co. v. McDonald, Ct. App. Texas, Texas L. Rev., 
Sept. 2, 1884. 


— Negligence —Proximate cause —Evidence— Unsafe machinery —Injury to 
fellow-servant.—In the operation of a freight train in the night, the train broke 
apart, and the forward part of the train, being afterwards stopped, was run into by the 
detached rear cars, including the caboose, and the conductor, who was in the caboose, 
was killed by the collision. Evid idered as showing that the immediate cause 
of the breaking apart of the train was the letting off of a break on one of the rear cars 
from the jar of the car in its motion, the break being so worn that it would not remain 
wound up when the car was in motion. The fact that a sudden increase of the speed 
of the locomotive may have contributed with the defective brake to cause the train to 
break apart, does not prevent the defective brake being deemed a legal and proximate 
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cause of the result. Considered further, that the stopping of the forward part of the 
train, and the subsequent collision and injury, may be referred to the defective brake 
as a proximate cause, within the principle that a wrong-doer is responsible for injuries 
which might reasonably have been anticipated as a result of his misconduct, The use 
Ly a servant of defective and unsafe machinery, delivered to him for use by the master, 
although the servant may have been guilty of negligence in using it, does not relieve 
the master from responsibility to a fellow-servant injured thereby on account of the 
unsafe condition of the machinery furnished. — Ransier v. Minn. & St. L. Ry. Co., Sup. 
Ct. Minn., N. W. Rep., Aug. 30, 1884. 


— Negligence — Guards — Breach of statutory duty — Fences. — Where a railroad 
company fails to erect proper fences or guards to its tracks in a town, it will be held 
liable for an injury to a child who has windered upon the track, or who, even, has 
attempted to get upon its cars and suffered an injury thereby. The road is bound to 
have sufficient guards, for such would give notice of danger. Where there is a statu- 
tory duty to put up fences or other guards to a railroad track, any person injured 
through a breach of this duty may bring an action to recover damages. A statutory 
duty to erect proper guards about a railroad track in a town, and of such height as the 
the local authorities may direct is absolute; it is not requisite that the municipal 
authorities should first declare what would be a sufficient structure. — Hays v. Michigan 
Cent. R. R. Co., Sup. Ct. U. S., Rep., Aug. 13, 1884. 


— Railroad excursion ticket — Expulsion. — Plaintiff bought an excursion ticket at 
a reduced rate, good for a limited time only, and attempted to return on it after the 
time had expired, and was put off the train. Held, that since the ticket was bought at 
a reduced price and accepted and used, the purchaser was bound by the stipulations on 
its face, and that when once excluded from the car he had no right to be re-admitted 
without paying the whole fare from the starting point. — Pennington et al. v. Phila- 
delphia, W. & B. R. R. Co., Ct. App. Md., Rep., Oct. 8, 1884; Week. L. B., Aug. 18, 1884. 


— Negligence — Obstructions — Injury — Contributory negligence. — It is negli- 
gence for a railway company to permit coal bins to stand in such proximity to its track 
that passengers using “ open cars” and standing on the steps of such cars in motion 
will be struck by the bins. A passenger lawfully and properly on the steps of such car 
while in motion is not guilty of contributory negligence. — Dickinson v. P., H. & N. 
W. Ry. Co., Sup. Ct. Mich., Am. L. J., Sept. 6, 1884. 


— Trespasser— Son of employe assisting father — Liability of railroad — Neg- 
ligence. — Where an employe of a railroad company, rightfully engaged in the repair 
of a freight car belonging to his employer, calls upon his son, a minor under eleven 
years of age, to render him necessary temporary assistance in the work, the son is not 
a trespasser, and if he, while so assisting, without any negligence on his part or on 
the part of his father, is injured through the negligence of the agents and servants of 
another railroad company, in backing a train of cars upon a side track while the car is 
being repaired, the latter company is liable for damages for the injury by him so 
received. — Railroad Co, v. Gallagher, Sup. Ct. Com. Ohio, Am. L Reg., Sept., 1884. 


— Negligence— Recovery of damages—Distinction as to proximate and re- 
mote.— A passenger by railway was carried past his station, and informed by the 
conductor that he was about two car lengths therefrom. He thereupon alighted, 
intending to reach a highway which crossed the track near that point. He found, 
however, that he had been carried further than two car lengths, and being familiar 
with the locality started to walk back along the track intending to cross a cattle-guard 
which he knew lay between him and the highway. In the dark he slipped on the brink 
of the cattle-guard and falling into it was seriously injured. Held, that his injury was 
not proximate to defendant’s wrong, and he was not entitled to recover. — Lewis v. 
Flint & P. M. R. R. Co., Sup. Ct. Mich., Am. L. Reg., Sept., 1884. 


— Carrier of passengers— Duty of railroad company to light depot and ap- 
proaches to train. — A railway carrier of passengers is bound to use every reasonable 
means to keep in a safe condition all portions of its platforms and approaches thereto, 
to which passengers, or those who have purchased tickets with a view td take passage 
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on its cars, would naturally or ordinarily be likely to go. This includes the duty of 
properly lighting at night their depots and approaches to and from their trains, — 
Buenemann v. St. Paul, M. & M. Ry. Co., Sup. Ct. Minn., N. W. Rep., Sept. 20-27, 1884, 


— Right of way — Damages — Payment to sheriff—Failure of sheriff to pay 
over to land-owner— Action to recover possession of land. —As payment to the 
sheriff by a railroad company to the amount awarded a lund-owner for condemnation 
of right of way through his land, without payment by him to the land-owner, will not 
relieve the company of liability to pay the money, and clothe it with the right to hold 
the land, notwithstanding the land-owner has never received the damages assessed, 
such payment will not bar an action to recover the land. — White v. Wabash, St. L. & 
P. Ry. Co., Sup. Ct. lowa, N. W. Rep., Oct. 4, 1884. 


—— Negligence — Proximate cause of accident —Immoderate speed — Duty of 
Employe —Construction of — City ordinance. — Where a railroad car is propelled 
on a track at an immoderate rate of speed, and a laborer employed about such track, 
who is near being run over, jumps to get out of the way, and inadvertently steps upon 
ice and slips and is run over, it can not be said, as matter of law, that the improper 
speed at which the car was propelled was not the proximate cause of the accident. 
The rule which requires a traveler about to cross a railway track to look in both direc- 
tions for approaching trains is not applicable, in its strictness, to an employe at work 
on the track, because such an obligation would be inconsistent with proper attention 
to his work. Instruction that the city ordinance regulating the rate of speed at which 
cars should be run was applicable to the place where the injury in this case was inflicted, 
held, proper.— Crowley v. Burlington, C. K. and N. R. Co., Sup. Ct. lowa, N. W. Rep., 
Oct. 4, 1854. 


-— Contributory negligence — Damages — Unsafe apparatus.—In an action to 
recover damages for alleged negligence causing the death of E., plaintiff’s intestate, it 
appeared that the deceased was a brakeman upon a freight train on defendants’ road 
and was in the caboose car of the train, when seeing that a collision was imminent be- 
tween it and another train following, he stepped out of the front door of the car on to 
the platform of the next car. The cars were furnished with buffers, but they so over- 
lapped each other that they were useless, and in consequence, when the trains collided, 
E. was caught between the ends of the two cars and killed. Held, that a dismissal of 
the complaint was error; that it was a duty the defendant owed its employes to provide 
cars with buffers appropriately placed. — Ellis v. N. Y., L. E.& W.R. Co., Ct. App. N. Y., 
Ohio L. J., Sept. 13, 1884. 


—— See MASTER AND SERVANT; NEGLIGENCE. 


RAILROADS (STREET). — Clearing track — Trespass ab initio— Pleading. —A street 
railway company is bound to exercise such care and diligence in clearing its track of 
snow as not to interfere needlessly with the safety and convenience of those lawfully 
using the street; and, if an extraordinary snow-fall takes place, it must make extraor- 
dinary efforts to dispose of it. In an action for an injury caused by obstructions 
which, in the first instance, are lawfully in the street, but which defendant is bound to 
remove as speedily as possible, it is not necessary to allege that they were left there 
for an unreasonable time, since the offense of leaving them there relates back so that 
it becomes unlawful from the beginning; and the time necessary for their removal is 
matter of justification and defense. — Bowen v. Detroit City Street Ry. Co., Sup. Ct. 
Mich., N. W. Rep., Oct. 11, 1884. 


RECEIVER. — Non-liability of for torts of his employes — Discharge of receiver by 
court.—A receiver is not personally liable for the torts of his employes, and pro- 
ceedings against him for such tort are in the rfature of proceedings inrem. Nor is the 
corporation liable for the torts of the receiver’s employes committed while it was out 
of possession. After entering an order discharging a receiver, and directing him to 
turn over the property in his hands to the defendant corporation, which order was com- 
plied with by the receiver, the court can not, after the adjournment of the term at 
which the order was made and entered of record, in any way alter, change, modify, or 
expand the decree discharging the receiver, and again obtain jurisdiction over the 
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property and funds which it had by its decree ordered the receiver to turn over to the 
corporation. — Davis v. Duncan, U. S. Cir. Ct. S. D. Miss., Am. L. Reg., Sept., 1884. 


REMOVAL OF CAUSES. — Quo warranto— Nature of—Jurisdiction of U. 8. Supreme 
Court—State a party.—A writ of guo warranto, or un information in the nature 
thereof, or a statutory action in lieu thereof, notwithstanding its criminal form, is in 
faet a civil proceeding, and as such removable to the Federal court when other circum- 
stances allow such removal. The original jurisdiction given by the constitution to the 
Supreme Court is not necessanily exclusive. An action at law or in equity, which if it 
were between private persons would be removable to the Federal court of the district, 
under the act of 1875, is not exempted from removal because it has been instituted by a 
State in one of its own courts. — Ames v. Kansas, Sup. Ct. U. S., Rep., Aug. 27, 1884. 


— Citizenship. —The removal of a cause can not be obtained by a suggestion that the 
complainants must support their cause by alleging the invalidity of a certain State 
statute on the ground that it is in violation of the U. S. constitution. The pleadings 
must disclose such an issue to justify the removal. The removal can not be made upon 
the bare suggestion of a contingency that may never happen. When the main con- 
troversy is between citizens of the same State and there is no controversy between 
citizens of different States which can be fully determined as between them, the suit is 
not removable and a motion to remand will be allowed. — Mills et al. v. Central R. R.Co. 
N. J., U.S. Cir. Ct. D. N.J., N. J. L. J., Aug., 1884. 


— When to be made— Demurrer on merits — Leave to amend. — Where in a suit 
brought in a State court a demurrer which involves the merits of the case has been 
sustained, and leave has been given to amend, it is too late to remove the cause to the 
Federal court. — Wilson v. Rock Island Paper Co., U. S. Cir. Ct. N. D. Ill., Rep., Oct. 1, 
1884. 


— Separate controversy. — A defendant in a bill brought by a citizen of another State, 
against a corporation of the same State, to compel it to transfer to him stock standing 
in the name of the first, can not have the cause removed to the Federal Court as a sepa- 


rate controversy between him and the complainant. — Wilsen v. St. Louis, etc., R. Co., 
U. S. Cir. Ct. E. D. Mo., Cent. L. J., Oct. 10, 1884. 


— Act of March 3, 1875 — Actions on same subject-matter — Trial in one action 
a bar to the removal of the other. — Where after an action brought in a State court 
the defendant therein brings an action against the plaintiff therein, which second action 
is really a cross action involving the same subject-matter as the first, although the two 
actions have not been consolidated or the parties put to an election as to proceeding in 
one or the other action, and the first action proceeds to trial, the said trial will be a bar 
to the right to remove the second action to the Federal court. This is not altered py the 
fact that the first action is an ejectment, under one patent, and the second an action in 
support of an application to the authorities for another patent for the same land. — 
Evans v. Smith, U. S. Cir. Ct. D. Col., Rep., Oct. 8, 1884, 


REVENUE Laws.—Liquor license—Purohase for another without receiving 
profit.—A grocer who, without obtaining a license for selling liquor, purchases a 
barrel of whisky for a customer, and enters on his books a charge against the customer 
for the price at which it was actually obtained from the liquor dealer, does not trans- 
gress the spirit of the revenue laws. —U. S. v, Howell, U. S. Cir. Ct. W. D. La., Int. Rev. 
Rec., Aug. 11, 1884. 


S8ALE.— Hay in stack — Title — Action for conversion. — A. purchased of B. seventy- 
five tons of hay which was standing in the stack in a field, containing over one hundred 
tons; the hay to be delivered by B.in the city of P. No part of the hay was set off, 
designated, or delivered in the field. B. afterwards delivered twenty tons to A. at P., 
after having it weighed as required by the contract. Held, that A. did not acquire title 
to or possession of the fifty-five tons not delivered, and that he could not maintain an 
action against C. for the conversion of the same. His remedy was by action against B. 
for damages resulting from a failure to perform the contract. — Holmes v. Bailey, Sup. 
Ct. Neb., N. W. Rep., Aug 30, 1884. 
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——Fraud — Employing vendee. — After the sale of goods, and an actual and notorions 
change of possession, the employment of the vendor as a salesman or clerk, is not, per 
se, conclusive evidence of fraud. The vendee, under section 2024, C. C., need not 
remain in the actual possession, but may do so by agent, and such agent may be the 
seller of the property. — Grady v. Baker, Sup. Ct. Dak., Rep., Aug. 27, 1884. 


—— Conditional contract of sale—Deliverer of goods reserving title to seller 
until full payment. —S. 8. & Co. sold and delivered a threshing machine to K. upon 
the conditions: That the title, ownership, or possession of the machine should not pass 
from them to K. until the notes given for the purchase price should be paid in full, 
That S. 8. & Co. should have power to declare the notes, so given, due at any time they 
should deem the debt insecure, and to sell the machine at public or private sale and 
apply the proceeds upon the unpaid balance of the purchase price. Held, that under 
the first condition the property in the machine did not pass to K. until he had paid the 
purchase price. That the right to sell the property and apply the proceeds, as provided 
in the second condition, did not divest the sellers of their right of property reserved in 
the first condition. — Call v. Seymour, Sabin & Co., Sup. Ct. Ohio, Leg. Adv., Sept. 23, 1884, 


—— See FRAUD. 


SLANDER. — Damages. — Where A. tells B. that C., a government clerk, had spoken dis- 
respectfully of his chief, D., and this coming to the ears of D., he discharges C. from 
office, it seems that the damages are .too remote to enable OC. to maintain an action of 
slander against A.— Knight v. Blackford, Sup. Ct. D. O., Cent. L. J., Sept. 5, 1884, 


-Master and servant— Declarations of former.—A master who in good faith 
charges a servant with theft, in the presence of another servant, is not liable for 
slander. — Keane v. Sprague, N. Y. City Ct., Cent. L. J., Oct. 17, 1884. é 


SURETYSHIP AND GUARANTY. — Distinction between. — An undertaking that payment 
of another’s debt shall be made when due, is a contract of suretyship and not of guar- 
anty. Where a party assigned a bond and mortgage to another, and on the same day a 
third party executed his bond to the assignee, conditioned for the payment of the 
interest and principal of said mortgage upon a default of the mortgager, when and as 
the same became due and payable according to the terms thereof, such bond created a 
contract of suretyship, and rendered the obligor liable without proof of the insolvency 
of the mortgager, and of due diligence on the part of the mortgagee to collect the sum 
due from the mortgager. — McBeth v. Newlin, Sup. Ct Pa., W. N. C., Oct. 9, 1884. 


TAXATION, — Street improvement tax — Cemetery subject to — How enforced — 
“Assessment” and “ tax’’ distinguished.—In a general sense a tax is an assess- 
ment, and an assessment is a tax; but there is a well recognized distinction between 
them, an assessment being confined to local impositions upon property for the payment 
of the cost of public improvements in its immediate vicinity, and levied with reference 
to special benefits to the property assessed. A municipal corporation insisting on the 
right to impose an assessment should be able to show that such power has been clearly 
granted to it by statute; but authority being shown, in general terms, to make the 
assessment, whoever insists that his property is exempted from the burden will be 
required to support his claim by a provision equally clear.— Lima v. Cemetery Assn. 
Sup. Ct. Ohio, Am. L. J., Aug. 16, 1884. 


— Exempt property — Fruit trees —‘‘Growing crops.’’— Fruit trees are not 
growing crops,” in the meaning of the provision of the constitution of California 
exempting such crops from taxation. —Cottle v. Spitzer, Sup. Ct. Cal., Pac. Rep., Aug. 

21, 1884. 


— Verbal agreement to sell a farm— Assessable credit. —A verbal agreement to 
sell a farm, and deliver a conveyance therefor on a coming day, creates a credit on the 
part of the seller assessable for taxes under the statute. — Perrine v. Jacobs, Sup. Ct. 
I>wa, Ohio L. J., Aug. 16, 1884. 


— Tax sales — Assessment — Legal requirements — Effect of want of compli- 
ance,—The failure of the assessor to verify the assessor’s book by his affidavit, as 
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prescribed by statute, will render the proceedings void, and defeat the cellection of 
taxes based upon such assessment. The failure of the court clerk to furnish the 
assessor the book for the former year, and the failure of the assessor to make out a 
new assessment of land, etc., will defeat the collection of taxes. —State ex rel., etc., v, 
Cook, Sup. Ct. Mo., Cent. L. J., Aug. 22, 1884. 


— Special assessment — Notice — Improvement of street—Enjoining assess- 
ment.— Notice in some form must be given to a property owner before a special 
assessment upon his property becomes fixed and irrevocable. Where an improvement 
has been made along a public street, to which the owner of property abutting thereon 
has made no objection until after its completion, upon a bill being filed by him to enjoin 
the assessment for want of notice, he must do equity by paying the amount which his 
property is benefited by the improvement.—- Barker v. Omaha, Sup. Ct. Neb., N. W. 
Rep., Sept. 20-27, 1884. 


— Tax deed — Ejectment — Statute of limitations— Assessor's oath — Validity 
of tax. — It is unnecessary for the holder of a tax deed to bring an action of ejectment 
and fail therein before commencing an action to foreclose his tax lien. He may in his 
petition allege the invalidity of the tax deed, and state facts showing his right to fore- 
close his lien. The statute does not begin to run against a tax lien until the title 
acquired by the deed has failed. The assessor must take the oath required by the stat- 
ute in order to make the assessment valid, but the failure to attach the same to.the 
assessment roll or to return the same with such roll will not affect the validity of the 
tax.— McLure v. Warner, Sup. Ct. Neb., N. W. Rep., Sept. 20-27, 1884. 


— Suit for an injunction to restrain the collection of a tax — Uniformity of 
assessment and taxation — Special law on such subject. —An act which provides 
for the taxation of mortgages on land in no more than one county, there being mort- 
gages on land in more than one county, is void for want of the uniformity required by 
section 1 of Art. IX. of the constitution of Oregon, and also because it is contrary to 
section 23 of Art. IV. of said constitution, which forbids special legislation on that sub- 
ject. When an act contains an unconstitutional provision which renders it void, and 
the act can stand and be executed without it, according to the general purpose of the 
Legislature, such clause may be stricken out by the court, and the act considered as if 
it had never been inserted, but not otherwise. A tax may be illegal for want of uni- 
formity; but so long as such uniformity is not the direct result of the law, it can not be 
held invalid on account of it, and the remedy, if any, must be confined to the illegal 
proceeding under it. A “special” act affects a part only of the subject to which it 
relates, and whether an act is considered “ public” or “ private” is not relevant to the 
question of whether it is ‘“‘ special” or ‘‘ general.’’— Dundee Mort. Trust Invest. Co. v. 
School Dist. No. 1 et al., U. S. Cir. Ct. D. Ore., Ch. Leg. N., Aug, 30, 1884. 


— Constitutionality of act of 1882—Provision for personal service —Appear- 
ance and filing demurrer — Waiver—Trial by jury —Appeal— Constitutional 
law.—A party who, in proceedings to enforce the sale of land for taxés, demurs to the 
petition therein filed, can not raise the objection that the act under which the proceed- 
ings are instituted is unconstitutional because it makes no provision for personal ser- 
vice on resident owners of land, as by filing the demurrer he waives any right to service 
that he might otherwise have been entitled to. The tax law of 1882 does not cut off any 
common-law right of trial by jury which existed in such cases when the constitution of 
1850 was adopted, but leaves that right to depend, as theretofore, upon the form of pro- 
ceeding in which the validity of the tax is tested. The right of appeal to the Supreme 
Court does not depend upon any provision in the constitution, but is purely a statutory 
right, and the tax law of 1882 is not, therefore, uncenstitutional because it does not allow 
an appeal from the decision of the circuit judge on questions as to the admissibility of 
evidence. Nothing is better settled in constitutional law than that questionss of policy 
and justice in legislation are for the Legislature itself, and that courts have no authority 
to set their judgment against that of the Legislature in respect to such matters, and 
declare acts invalid because unjust or inexpedient. A tax law is not invalid because, 
in the proceedings hereunder to obtain an order of sale of the property, the taxes speci- 
fied in the petition are to be presumed legal, and a decree to be made therefor, unless 
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the contrary is proved, nor because it provides that a judgment by default may be 
entered when no defense is made, nor because it fails to provide for the making up of a 


formal record in the case. —State v. Iron Cliffs Co., Sup, Ct. Mich., N. W. Rep., Oct. 4, 
1884. 


TELEGRAPH COMPANIES. — Negligence — Cipher dispatch. — The fact that a telegraphic 

message was unintelligible to the operator (being in cipher in letters of the English 
alphabet) will not prevent a recovery of damages for failure to deliver the message in 
time. — Daughtry v. Am. Un. Tel. Co., Sup. Ct. Ala., Rep., Sept. 3, 1884. 


— Negligence—Damages— Mental anguish.— Damages for mental distress and 
anguish can not be recovered in an actien for breach of contract, except a marriage con- 
tract, and therefore an action against a telegraph company sounding in damages for 
such cause for breach of contract to deliver a telegram in time presents no cause of 
action. — Russell v. West. Un. Tel. Co., Sup. Ct. Dak., Rep., Aug. 13, 1884. 


TENANTS IN COMMON. — Ouster — Partition. — Where « piece of land is owned in common 

by five different persons, and S., a stranger to the title, purchases the entire estate from 
four of such owners, taking a deed from them purporting to convey the entire estate, 
and takes immediate possession of the entire estate, and takes all the rents and profits 
of the entire estate for several years, and twice mortgages the entire estate, and makes 
alterations and improvements upon the land, without consulting A., the other tenant 
in common, and without his consent, held, that such aetion by S. is an ouster of A., the 
other tenantincommon. And further held, that such tenant in common, in an action 
against 8. for partition and to recover for rents and profits, may recover the value of 
one-fifth of the rents and profits, less a proportionate share of the value of necessary 


improvements made and taxes paid by S. — Scantlin v. Allison, Sup. Ct. Kan., Pac. Rep., 
Sept. 25, 1884. 


Tort. — Step-father — Suit for damages — Limitations — Penal statutes. — A person 

standing in loco parentis to an infant, may recover for medicines and medical attendance 
furnished to the infant in consequence of injuries resulting in death, and for loss of 
service up to the time of the death, when it appears that there has, in fact, been a loss 
of service. A statute, limiting the time for the recovery of penalties, does not apply to 
cases of unliquidated damages, even though the statute giving the rights of recovery is 
a penal statute. — Whitaker v. Warren, Sup. Ct. N. H., Cent. L. J., Sept. 5, 1884. 


Town-SI?TE. —Streets — Plat —Survey.—The intention of the proprietor of a town-site 
as to the streets and lots therein is indicated by the monuments which he has caused to 
be placed at the corners of the lots, and by his conveyance of the streets to the public, 
and in case of variance between the plat and survey the lines actually run and marked 
on the ground will control. — Holst v. Streitz, Sup. Ct. Neb., N. W. Rep. , Aug. 30, 1884. 


TRESPASS. — Ditches—Injury to land— Liability of town officers — Remedy of 

land owner. — Where the officers of a town, while in the discharge of their duty, by an 
error of judgment in the location and construction of a ditch, cause an injury to adja- 
cent land, they are not personally responsible in damages to the owner of such land. 
Where land has been injured by the construction of a ditch, the owner is entitled to 
have his damages assessed under section 1236 of the Revised Statutes of 1878 (Wis.) 
although such ditch was not actually constructed on the land so injured. —Smith v. 
Gould, Sup. Ct. Wis., N. W. Rep., Sept. 20-27, 1884. 


- Damages — Pleading. — In an actionin damages for trespass to property by arailroad 
company in laying its track along a public alley fronting the property, unless the com- 
plaint alleges facts showing permanent injury actual damages only can be recovered. 
In such cases, punitive or exemplary damages can be awarded only where the trespass 


appears to be wanton, willful, and malicious. —Carli v. Union Depot Railway, Sup. Ct. 
Minn., Rep., Oct. 1, 1884. 


— Right in public lands can not be initiated by—Conclusiveness of patent 

when attacked collaterally.— On June 27, 1867, a patent, in all respects regular on 
its face, was issued by the proper officers, covering the northeast quarter of section 17, 
T. 9, range 9 east, Mount Diablo base and meridian, to the Central Pacific Railroad 
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Company under said acts of Congress of 1862 and 1864, granting lands to aid in the con- 
struction of the road of said company, the said lands being within the limits of the 
grant. There was nothing in the records of the land office or in the patent to indicate 
that any portion of said lands described in the patent was “ mineral land.” The patent 
contained a clause “ excluding and excepting from the transfer by these presents ‘all 
mineral lands’ should any be found to exist in the tracts described in the foregoing.” 
In March, 1873, the patentee sold and conveyed said lands with other lands to M. who 
entered into the actual possession and eccupation of said lands so conveyed, including 
the land in question; fenced, built upon, otherwise improved and used it, making lime 
for sale upon it, cultivating a part and cutting hay on and pasturing the remainder. 
The actual occupation, and use continued till November 24, 1877, when he sold and con- 
veyed is to complainant, who, immediately, took possession, and continued in the aetual 
pation, and use for similar purposes till the commission of the acts com- 
plained of. In 1881, defendant, claiming a right under the laws relating to mineral 
lands, assuming the portion intruded upon to be a part of the public mineral lands, 
entered upon it against the will of complainant, took up a mining claim, and performed 
the acts stated in the bill. Held, that defendant is not in a position which entitles him 
to attack the patent, collaterally, both upon the grounds that he could not initiate a 
right to a mining claim by an unlawful intrusion upon the actual possession of another, 
claiming title under a patent and on the ground that the patent is conclusive when 
called in question collaterally. —Cowell v. Lammers, Sup. Ct. Cal., West C. Rep., Aug. 
21, 1884; Rep., Oct. 1, 1884. 


Usury. —See BILLS AND NOTES. 


VENDOR AND VENDEE. — Construction of contract — Right of election. — Where, in 
an agreement for the sale of land, the parties stipulate that, * in event of the failure to 
comply with the terms of the agreement, the vendor shall be released from all obliga- 
tion to convey, and the vendee shall forfeit all right thereto, and the agreement shall 
be void,” the meaning of such clause is that such agreement is void only at the election 
of the vendor, who can avoid it or enforce it at his option. — Wilcoxson v. Still, Sup. Ct. 
Cal., Pac. Rep., Oct. 2, 1884; West C. Rep., Sept. 25, 1884; Ch. Leg. N., Oct. 4, 1884. 


WakRANTY.—Of soundness of horse—Custom. —A warranty of the soundness of a horse, 
unless expressly restricted, extends to all manner of soundness, whether known to the 
vendor or not; and the question whether the animal wasin any way unsound at the time 
of sale is fora jury. A custom among horse dealers that a warranty shall not extend .o 
latent defects, can not be shown to affect a horse trade with a man who was not accus- 
tomed to dealing in horses, and to whom an explicit warranty of soundness was 
given. — Van Hoesen v. Cameron, Sup. Ct. Mich., N. W. Rep., Oct. 11, 1884. 


WILLS. — Construction of— Words “ the children.’’ — A testatrix devised certain real 
estate to her daughter A. for life, and at her death to A.’s daughter B., in fee simple; 
and in case of B.’s death, “then to be divided amongst the children.” A. was enceinte 
at the date of the will and testatrix knew it. B. was not married until long after testa- 
trix’s death, and then died before A. Held, upon A.’s death that the expression ‘‘ the 
children” in the will must be taken to refer to A.’s children, and not to B.’s, and that 
the former were therefore entitled to the real estate. — Webb v. Hitchins, Sup. Ct. Pa., 
Pittsb. L. J., Sept. 10, 1884. 


— Revocation — Sufficient execution of instrument.—A writing upon a sheet of 
paper attached to a will or even upon the will itself, will not operate as a revocation, 
unless signed, attested, and subscribed in the manner previded by statute for the exe- 
cution of a will; nor can verbal expressions of the intention to revoke be admitted to 
sustain such writing. —In re Ladd’s Will, Sup. Ct. Wis., Rep., Sept. 3, 1884. 


— Insane widow — Construction of will by Supreme Court of State where exe- 
cuted — Effect in another State. — A testator owning real property in Wisconsin and 
in Minnesota died in the former State, that being his domicile as well as that of his 
widow. The widow wasinsane. Administration was had upon the will in Wisconsin ; 
and also in this State, in respect to property here. An action was commenced in Wis- 
consin, in which ail persons interested in the will were made parties, for the purpose of 
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obtaining a judicial construction ef the will; and if it should be considered to present 
a case for election on the part of the widow as between certain bequests made by the 
willin her behalf and her legal rights in the property of the testator, that an election 
might be made in her behalf. In that action it was finally determined that the will 
expressed the intention of the testator that the bequest in favor of the widow should be 
in lieu of her legal right in the testator’s property, and not in addition thereto; that it 
presented a case for an election; and the court, acting in behalf of its insane ward, 
elected in her behalf to take under the will. Held, that such determination as to the 
construction of the will was conclusive between the parties. —In re Washburn, Sup- 
Ct. Minn., N, W. Rep., Aug. 30, 1884. 


— Constructien — Heirs. — A testator gave the rest and residue of his property “to be 
equally divided among my brothers and sisters and their heirs.” When the will was 
made, and at his death, he had three brothers, one sister, and children of two other 
deceased sisters, who were their heirs at law. Held, that such rest and residue should 
be divided into six parts, the heirs of each deceased sister taking their mother’s share, 
by right ef representation, as in no other way could the word “ sisters”’ have full force 
and effect. — Huntress v. Place, Sup. Jud. Ct Mass., Rep., Oct. 1, 1884. 


— Devise —Life estate with power of disposal for support — Limitation over— 
Exercise of power. — A devise and bequest of all the rest, residue, and remainder of 
an estate to E. D., of whatever nature, for and during her natural life, with authority, 
in case the use of the property should be insufficient for her support, to dispose of such 
and so much of the property as should be sufficient for that purpose, with a limitation 
over whatever shall remain at her death to M. R. M., confers only alife estate on E. D., 
with a power of disposal of the property, conditioned upon the use thereof being 
insufficient for her support; and, if a fund for such support existed, a sale of the land 
would be an abuse of the power, especially if made for an inadequate consideration and 


in fraud of the rights of M. R. M.— Morford v. Diffenbacker, Sup. Ct. Mich., N. W. Rep., 
Oct. 11, 1884. ’ 
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ConDONATION. —Ohio L. J., Aug. 23, 1884. 


RIGHTS AND LIABILITIES OF THE FINDER OF CHATTELS CASUALLY LOST ON LAND. — 
Am. L. J., Aug. 23, 1884. 
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service can not be had on company through 
special agent, 541. 
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action on time checks signed by agent, 
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of the Association, $71. 
address of Hon. John F. Dillon, 871. 


AMERICAN CRIMINAL COURTS. 
statistics of, 267. 

AMERICAN LAW JOURNAL, 451. 
notice of, 451, 675. 

AMERICAN LAWYER MADE A: GERMAN 
KNIGHT, 705. 


AMERICAN LAW REVIEW. 
Western Jurist consolidated with, 87. 
comments of Montreal Legal News, 271. 
and of Albany Law Journal, 274. 
complimentary notice of Albany Law 
Journal, 451. 
our octupus-like arms, 471. 
complimented by Chicago Legal Adviser, 
490, 
our ‘ Lit. Ed.,’’ 674. 
Leonard A. Jones added to editorial forces, 
1019. 
ANTI-MORTEM PROBATES, 266, 462. 
APPELLATE COURTS. 
how they consult in Nebraska, 107. 
relief of, 108, 109, 847, 1025. 
distribution of work, 458. 
APPELLATE COURTS AND REVERSALS. 
communication from C. N. Featherston, 
706. 
APPEALS FEW REVERSALS 
FEWER, 674. 
APPEALS IN WRITS OF HABEAS COR- 
PUS. 
report of Committee on Judiciary, 321. 
ARBITRATION. 
award; promise to perform, 541. 
binding nature of submission on parties ; 


jurisdiction of arbiter; finality of his 
award, 541. 


INDEX. 


ARE PERSONS BORN WITHIN THE 
STATE IPSO FACTO CITIZENS THERE. 
OF? 
article by George D. Collins, 831. 

ARREST OF AN ENGLISH COMMIs.- 
SIONER TO TAKE DEPOSITIONS IN 
GERMANY. 
criminal proceedings against, 92, 


ASSAULT ON JUDGE RIED. ‘ 
comments of Kentucky Law Reporter, 501 


ASSAULTING JUDGE OUT OF COURT, 
507. 
comments of Denver Law Journal, 509. 
ASSIGNMENT. 

right of assignor f on prospect of 
surplus against adverse claim to prop- 
erty, 152. 

for benefit of creditors; execution of out- 
side of State; dismissal of assignee, 
152. 

“by surviving partner, but without prefer- 
ence, 541. 

equitable assignment unaccepted super- 
seded by general assignment, 541. 

when void; failure to file inventory, 725. 

under Minnesota insolvent law; validity 
of, 901. 

by partnership ; preferences to persons not 
creditors, 901. 

by partnership; preference; validity of; 
fraud, 901. 

statutory requirements must be complied 
with; evasion, 902. 

claim for unliquidated neat, 1075. 

for creditors ; unliquidated claim for dam- 
ages not “debt” provable against as- 
signee, 1075. 

See CORPORATIONS ; PARTNERSHIP. 


ATTACHMENT. 

shares of stock of foreign corporation; 
non-resident defendant, 152. 

subsequent execution; priority of lien; 
conflict of laws; assignment for benefit 
of creditors, 152. 

debt payable by monthly payments, 153. 

premature suit, 347. 

garnishment; execution, 347. 

attachment lien; equitable action to sub- 
ject property to satisfy judgment, 347. 

enstodia legis; money taken by sheriff 
from prisoner, 725. 

lien; share of crops, 902. 

double execution; attachment execution; 
—e waiver; what covered by, 


Jad 


samen on shares; interest of landlord, . 
1075. 


INDEX. 


ATTACHMENT — Continued. 
what taking necessary by sheriff to ren- 
der attachment valid, 1075. 
See BOND; PRACTICE. 
ATTORNEY AT LAW. 
lien of, on judgment, assignable, 153. 


defamatory words uttered in courts of | 


trial; liability of attorney for, 348. 
attorney’s lien on judgment, right of set- 
off, 348, 542. 


contingent fee; evidence; partnership, © 
dissolution of; liability of client for fees, 


542. 


contempt of court; jurisdiction of court, — 


542. 
conversion; security of mortgage, 542. 
action for damages; liability of attorney 


on examination of title to real prop- | 


erty, 725. 

stipulation for fee in promissory note, 
M40. 

See CONTRACTS. 

ATTORNEY IN FACT. 

United States; payment of claims; power 
of attorney before allowance by con- 
gress, 348. 

AUTHORSHIP OF THE STATUTE OF 

FRAUDS. 

article by James Schouler, 442. 


BAIL BOND. 


no right of action by bail against default- | 


ing prisoner ; bonds to the United States ; 
civil bonds; how action brought on, 
1076. 
BAKEWELL, JUDGE R. A. 
declines re-election to the Court of Ap- 
peals; his career on the bench, 473. 
BANKRUPT BILL. 
passage of, 476. 
BANKRUPTCY. 
in Germany, 807. 
promise to revive debt discharged in, 1035. 
foreign indebtedness; effect of discharge, 
153. 
right of dower; sale by assignee, 153. 
discharge; partnership, 153.] 
fraudulent preference ; confession of judg- 
ment, 348. 
discharge in, maker of note; notice 
holder, 725. 
new promise, discharge ; partnership debt, 


provable debt; liquidation of damages 
upon a writ of inquiry subsequent to 
discharge in bankruptcy, 726. 

effect of discharge in, on creditor appro- 
priating collateral security, 726. 
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BANKRUPTCY — Continued. 
| subjecting equitable interests to the pay- 
j ment of debts; lez rei site, 902. 
| bankrupt sale; effect of, on lien-holder 
| without notice; record; writ of error, 
| 902. 
| practice; bill of review; proper parties; 
assignee in bankruptcy ; Rev. Stats., sect. 
4986, 902. 
discharge; failure to deliver up collat- 
erals, 1076. 
BANKS AND BANKING. 
rights of check holder, 153. 
check marked for collection; title, 542. 
changing State bank into national bank; 
effect on property, 542. 
depositing money in other party’s name; 
gift, 542. 
liability of mere bank credits to confisca- 
tion, 543. 
loans made without consent of parties by 
cashier; liability of latter, 726. 
suit against bank by holder of check, 
902. 
savings *bank; deposit; assignment, 1076, 
BAR ASSOCIATIONS. 
American, 704, 871. 
Cincinnati, 123. 
Colorado, 288. 
Missouri, 704. 
Ohio, 93, 
Oshkosh, 273. 
BASTARDY. 
marriage of mother a defense, 348. 


BENCHERS OF THE INNS OF COURT. 
anomalous position of, 469. 
BILL OF LADING. 
See CONTRACTS. 


BILL OF SALE. 
neglect to record; power of vendee; Sun- 
day contract, 154. 
BILLS AND NOTES. 
contributions among indorsers, 150. 
accommodation bill of exchange; liability 
of acceptor, 153. 
delivery of note secured by mortgage, 
153. 
negotiable note; action against principal, 
154 


negotiable paper; option contacts; inno- 
cent holder, 154. 

negotiable instruments; agreement to pay 
costs and charges on default, 348. 

indorsement; guarantor; surety, 348. 

mortgage to secure accommodation in- 
dorser; assignment; foreclosure, 349. 

acceptance of note of one partner for firm 
note; release of other partners, 349. 
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BILLS AND NOTES — Continued. 7 
extension of time, wha amounts to; pay- 
ment of usurious interest in advance, 
349. 
alternative condition, 543. 
indorsement by one payee only; equities 
in favor of maker; pledge of note, 543. 
false representations of co-obligor, 543. 
indefinitely granting time for payment; 
how it affects indorsers, 543, 902. 
negotiability of; stipulations in, 726. 
stipulation for attorney's fee in promis- 
sory note, 840. 
husband and wife; joint note; demand on 
wife, husband having absconded, charges 
indorser; series of mortgage notes, ef- 
fect of non-payment of one, 903. 
draft; release of acceptor, 903. 
certificate on back of note by maker; ne- 
gotiability, 903. 
fraudulent consideration; agreement for 
divorce; collusion, 903. 
note with warrant of attorney; judgment 
and execution thereon to defraud credit- 
ors a fraudulent transfer, 03. 
accommodation note; obligation between 
indorsers; evidence, 903. 
agreement to pay attorney’s fee; usury; 
negotiability, 1076. 
signing without reading; liability of signer 
to a bona fide holder; note to order of a 
fictitious firm; expert testimony; evi- 
dence, 1076. 
note payable at bank; bank being owner; 
discharge of indorser, 1076. 
waiver of protest, 1077. 
stipulation for attorney’s fees in note; 
public policy; usury, 1077. 
usury laws; note drawn in one State for 
debt due resident of another State, 
1077. 
accommodation indorser; surety; collat- 
eral security, 1077. 
negotiable instruments ; indorsement; non- 
suit, 1077. 
See ACTION; CONTRACTS; EVIDENCE; 
NEGOTIABLE INSTRUMENTS; PRINCIPAL- 
SURETY; TITLE; UsuRY. 


“ BILLS OF EXCHANGE ACT, 1884.” 
bill introduced in the House of Represent- 
atives by Judge Poland, 863. 
observations upon, 1022. 

BILLS OF LADING ACT, 1023. 

BI-MONTHLY DIGEST OF CASES RE- 
PORTED IN LAW PERIODICALS, 150, 
344, 539, 724, 900, 1074. 

BI-MONTHLY LIST OF VALUABLE AR- 


TICLES IN THE LAW PERIODICALS, 
184, 378, 574. 
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BISHOP, JOEL, PRENTISS. 

a deserved tribute to, 853. 

BLACK, JEREMIAH, 8. 

tribute of Hon. T. W. Brown, 310. 

BODELY, TEMPLE. 
article by, 218. 
BOND, 

interest on; may be sued for though prin- 
cipal not yet due, 349. 

action on; attachment, 349. 

assignment of; assignee bound by agree- 
ment of his assignor, 1077. 

BONDS, MUNICIPAL, 

issued for the benefit of a certain precinct; 
liability of county, 726. 

Council Bluffs and St. Joseph Railroad 
Company; validating act, 544. 

negotiability; estoppel, 544. 

bona fide holder; notice of defects of 
title, 726. 

recitals in; when binding; estoppel, 727. 

township bonds; obligation of contract; 
judicial power, 349. : 

notice; recital on a bond is conclusive of 
acts only of the maker, 544. 
BOOKS RECEIVED, 148, 344, 538, 722, 899, 

1073. 

BOOKS REVIEWED. 

Abbott’s New York Digest, 333; Do., An- 
nual, 1882-3, 335. 

American Decisions, Vols. L., LI., 332. 
Vols. LII., LIII., LIV., LV., 719; Vols. 
LVI., LVIL., 882; Vol. LIX., 1059. 

American Law Review, 342. 

American Probate Reports, Vol. III., 708, 

American Reports, Vol. XLIV., 333; Vol. 
XLVI., 883; Vol, XLVII., 1060. 

Biddle on Warranties in the sale of chat- . 
tels, 884. 

Blatchford’s Circuit Court Reports, Vol. 
XXL., 1062. 

Boone on Mortgages, 1058. 

Boone on Real Property, 331. 

Bradwell’s Reports, Vol. XIII., 521; Vol. 
XIV., 884. 

Brightly’s New York Digest, Vol, ILL., 708. 

Church on Habeas Corpus, 891. 

Colebrooke on Collateral Securities, 140. 

Cooley’s Blackstone, 720. 

Croke, Lyrics of the Law, 534. 

Davis’ Law in Shakespeare, 339. 

Desty’s Federal Procedure, 709. 

Desty on Taxation, 1056. 

Federal Reporter, Vol. XVIII., 535. 

Field, David Dudley, Works of, 1065. 

Fields’ Lawyer’s Briefs, 714. 

Folsom, Statutes relating to the Insane, 


525. 
Georgia Law Journal, 1058. 


| 
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BOOKS REVIEWED — Continued. 

Gould on Waters, 141, 

Hawaiian Reports, Vol. IV., 143. 

Hawes’ Parties to Actions, 708. 

Hayne, New Trial and Appeal, 330. 

Heard, Precedents of Equity Pleading, 139. 

Heard, Shakespeare as a Lawyer, 140. 

High, on Extraordinary Legal Remedies, 
339. 

Hubbell’s Legal Directory for Lawyers 
and Business Men, 338. 

Hun, Court Rules, 883. 

Jones’ Rules of Federal Practice, 535. 

Kansas Reports, Vol. XXX., 535. 

Lacey’s Railway Digest, Vol. II., 1067. 

Lawson, on Insanity as a Defense to 
Crime, 524. 

Lowell, on Transfer of Stock, 1060. 

Maxwell, Pleading and Practice, 141. 

Memories of Rufus Choate, 1070. 

Missouri Reports, Vol. LXXVIL., 531. 

Morey’s Outlines of Roman Law, 1064. 

Murfree on Sheriffs, 529. 

New Jersey Equity Reports, Vol. XXXVIL., 
340. 


New York Common Law Reports, Vols. 
VIII. and IX., 716; Vol. X., 883. 

Pacific Reporter, Vol. I., 327; Vol. II., 537. 

Peeler, Law and Equity in U. S. Courts, 
329. 

Pierce, Fraudulent Mortgages of Merchan- 
dise, 139. 

Piggott on Foreign Judgments, 1069. 

Pollock, on the Land Laws, 1061. 

Pomeroy’s Equity Jurisprudence, 342. 

Reed, Statute of Frauds, 711, 885. 

Reynold’s Theory of the Law of Evidence, 
142. 

Rorer on Railways, 888. 

Schouler on Personal Property,Vol. I.,338; 
Vol. II., 526. 

Scribner, Law of Dower, 144. 

Seton on Decrees, 1059. 

Shepard’s Wisconsin Digest, 523. 

Simonds 8S. C., Law ef the Produce Ex- 
change, 341. 

Simonds, W. E., Summary of the Law of 
Patents, 139. 

Speare, Law of the Federal Judiciary, 145. 

Stewart, Marriage and Divorce, 710. 

Thatcher's Practice, 538. 

Tiedeman, on Real Property, 894. 

Trammel’s Index to the American Reports, 
886. 

United States Supreme Court Reports 
(Lawyer’s Edition), Book XV., 522; Book 
XVI., 715; Book XVIIL., 882; Book XIX., 
1067. 

Wait, Fraudulent Conveyances, 886. 

Warvelle on Abstracts of Titles, 139, 520. 
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BOOKS REVIEWED — Continued. 
West Coast Reporter, Vol. L., 327. 
Wharton, Commentaries on Law, 338. 
Wood, on Frauds,718. * 
BOONE ON REAL PROPERTY, 490. 
BOUNDARY. 
mistake; estoppel, 1077. 
agreement as to lines; statute of frauds, 
1077. 
BREAKING OUTER DOORS TO EXECUTE 
PROCESS OF CONTEMPT, 1034. 
BREWER, DAVID JOSIAH. 


Judge of Eighth Federal Circuit, sketch 
of, 271. . 


retires from Supreme Court of Kansas, 457. 
BROKER. 
in real estate; recovery of commissions, 
U4. 
See INSURANCE (FIRE). 
BROWN, HON. T. W. 
tribute to Jeremiah 8S. Black, 310. 
BUCKLE, GEORGE EARLE, 
Editor of London Times, 266. 
BURDEN OF PROOF IN CRIMINAL 
CASES. 
the Massachusetts rule, 305. . 
BUSINESS PARTNERSHIPS BETWEEN 
HUSBAND AND WIFE, 840. 
BUYING A WIFE, 293. 


CANADIAN CAUGHT YOUNG, 459. 
CANADIAN LAW WRITER. 
article by, copied in foreign publications, 
266. 
CARELESS REPORTING, 1020. 
CARICATURES. 
injunction against exhibition of, 844. 


CATCH WORDS IN REPORTER'S HEAD- 
NOTES, 676, 842. 


CENTRAL LAW JOURNAL. 
Retirement of Mr. Murfree, 89. 
CERTIORARI. 
power of board of police commissioners, 
904. 
CHAMBERLAIN, D. H. 
article by, 410. 
CHINESE RESTRICTION ACT — INTERIM 
CUSTODY OF IMMIGRANTS, 1036. 
CHOATE, RUFUS. 
his idea of literary immortality, 490. 
CINCINNATI BAR ASSOCIATION. 
meeting of, 128. 
CINCINNATI LAW LIBRARY, 452. 
CINCINNATI’S SCAPE-GOAT, 676. 


d 
of 
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CITING CASES IN ARGUMENT, 451. 
CITIZENSHIP. 


are persons born within the United States 
ipso facto citizens thereof? article by 
George D. Collins, 831. 
CIVIL PROCESS. 
in Germany, 811. 
CODIFICATION OF COMMERCIAL AND 
MARITIME LAW. 
article by Harrington Putnam, 427. 
CODIFICATION OF THE COMMON LAW. 
pamphlet by James C. Carter, 98. 


A Short Response to a Long Discourse, 
269.. 


address by Governor Hoadly, 872. 
COLERIDGE, LORD CHIEF JUSTICE. 
letter of to attorney-general, 97. 


speech of, at reception of New York Bar, 
118, 


and Miss Anderson, 454, 
and funeral of the Duke of Albany, 465 
COLLISIONS. See ADMIRALTY. 
COLLINS, GEORGE D. 
article by, 831. 
COLONIAL LAWYERS PRACTICING IN 
ENGLAND, 848 
COLORADO BAR ASSOCIATION. 
first annual meeting of, 288. 
COMMERCIAL AND MARITIME LAW. 
codification of, article by Harrington Put- 
nam, 427. 
COMMON CARRIER. 
post-office department as, article by Tem- 
ple Bodley, 218. 
COMMON CARRIER. 
stoppage in transitu; when it may be 
made ; right of vendee, 154. 
duty to carry goods offered by other com- 
mon carriers, 154. 
contract limiting liability; negligence, 
154. 
injury to trespassing passenger ; new trial, 
349, 
express companies ; limitation of liability, 
350. 
shipping; negligence; fire; failure to 
load ; fire insurance, 544. 
liability for baggage lost by passenger; 
duty of carrier, 544. 
liablity of intermediate railroad, 727. 
contracts limiting liability of, 727. 
passengers; duty to passengers ; contribu- 
tory negligence; remote and proximate 
cause, presumption of negligence from 
injury, 904 
through lines, bill of lading, 904 


INDEX. 


same ; evidence, 904. 


COMMON LAW. 

codification of, 98, 269, 872. 
CONELY, EDWIN F. 
article by, 961. 


CONFISCATION PROCEEDINGS, 
funds in bank; rights of assignee, 904, 


CONNECTICUT PRACTICE ACT. 
comments on, 270. 


CONSPIRACY. See CRIMINAL Law. 


CONSTITUTIONAL LAW. 

civil rights bill; its constitutionality ; four- 
teenth and fifteenth amendments, 154. 

separate schoolsfor colored children law- 
ful, 155. 

commerce ; statute fixing rates on through 
lines of railway, 155. 

law authorizing assessments for draining 
swamp lands, 155. 

act requiring agents of unincorporated 
insurance companies to pay assessment 
-to Fireman’s Benevolent Fund, 155. 

judgment for tort, collection of; caning 
obligation of contracts, 155. 

passage of act; impeaching etntune, 350. 

railroad company; statute in one State, 
how applied in another without such 
provision, 350. 

statute in part void; condemnation pro- 
ceedings, 35¢. 

taxation ; license tax; validity of, 350. 

legal presumption; constitution of Colo- 
rado ; construction of ; removal of county 
seat, 351. 

highways; telegraph companies; ex post 
facto law ; amending criminal procedure 
with reference to pending prosecution, 
463. 

damage to abutters, 545. 

special city charter; Denver special side- 
walk tax unconstitutional, 545. 

legislation of State in regard to corporate 
charters, 545. 

legal tender notes; power of United 
States, 545. 

nuisance ; injunction, 545. 

construction of drains and ditches; com- 
pensation for private property, 545. 

power of State to improve domestic 
waters, 727. 

Ohio Scott liquor tax law constitutional; 
leases executed before operation of 
statute, 727. 

contract; impairment of obligation; regu- 
lation of commerce, 727. 

liquor law; assessment on business, 904. 

dog tax, 905. 

legislature; power; public health and 
morals ; limitation of police power; gen- 

eral welfare ; obligation of contracts, 905. 


INDEX. 


CONSTITUTIONAL LAW — Continued. 
statutes ; extra-territorial force not bind- 
ing on citizens outside of State ; guaranty 
of equal rights in all States, 905. 
prosecution of felony by information; 
California procedure, 905, 

impairing obligation of contracts; Vir- 
ginia coupons; licenses, 905. 

Federal courts; jurisdiction; action by 
citizen against his own State; summary 
process in State courts; jurisdiction of 
Federal courts, 1078. 

ex post facto law, 1078. 

whether brokers may be required to pro- 
cure alicense and pay a license fee ; con- 
stitutional power of the Legislature in 
that regard; uniformity of license fee, 
1078. 

removing territorial capital; delegation 
of powers to commissioners; appoint- 
ment of commissioners by act; organic 
act, 1078. 

See CRIMINAL LAW; HUSBAND AND 
WIFE; MECHANIC’S LIEN; TAXATION. 
CONSTRUCTION OF STATUTES. 

Louisiana rule, 695. 

power of Legislature to enact a freehold 
qualification for office; act void in part, 
valid in part, 906. 

ordinance, whether interfering with the 
regulations of commerce, 906. 

CONSTRUCTIVE NOTICE, 452. 


CONTEMPT. 
breaking outer doors to execute process 
of, 1034. 
CONTEMPT —STRAW BONDS. 
decision of New York City Common Pleas, 
687. 
CONTEMPT. 
punishment for; method of enforcement 
of, 351. 
newspaper publication of charges affect- 
ing court; power to punish, 906. 
interlocutory order; commitment for dis- 
obedience; civil or criminal; imprison- 
ment for debt, 1079. 
attachment for contempt; right of officer 
to break open outer doors, 1079. 
CONTRACT. 
novation; action for services rendered 
third parties, 156. 
purchase from bank of sight draft; oral 
agreement that bank would honor it if 
not used, 156. 
of subscription to fund; consideration, 
156. 
statute of frauds; parol promise ; damages 
for waste, 156. 
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CONTRACT — Continued. 

time or essence ; co-obligors; fraud; third 
persons with knowledge, 156. 

infant; ratification, 351, 353. 

agreement’¢not to carry on business; 
unlimited time; good will of business, 
351. 

implied contract; written contract as a 
defense; damages, 351. 

construction of injunction, 351. 

letters and telegrams ; title to chattel, 352. 

breach of; damages, 352. 

action for commissions and moneys paid 
out; defense of violation of revenue 
laws; rights of receiver of defendants, 
352. 

suit to recover for materials and labor; 
statute of frauds, 352. 

parol; evidence, 352. 

sale of persona] property; warranty; 
remedy for breach of, 353. 

to procure marriage; plea of accord and 
satisfaction, 353. 

illegal contract; receipt by agent of 
principal’s money in course of illegal 
transaction; right of principal to re- 
cover, 353. 

consideration; note of son given for his 
deceased father’s paper, 353. 

accord; conditions; mutuality, 353. 

failure to deliver as contracted; notifica- 
tion of; instructions, 353. 

construction of sect. 1, art. 16, ch. 28, and 
sects. 36, 37, and 38, art. 1, ch, 94, Gen. 
St. Ky., 546. 

construction; equity; wages; damages, 
546. 

executory; what necessary to constitute, 
546. 

sale, warranty, 546. 

agreement to pay money to third party; 
limitation; interest on costs, 546. 

option contracts; warehouse receipts, 
546. 

evidence ; fraud; non-performance, 728. 

contract in violation of statute; recovery, 
728. 

illegal contract; Indian agency traders, 
728. 

contract of common carrier; varying writ- 
ing by parol; instruction of court; bill 
of lading; payment of loss by insurer; 
rights of third party, 728. 

Sunday contract; recovery on, 728. 

attorney; public policy, 728. 

written; warranty; evidence, 728. 

exchange of land; failure of considera- 
tion; warranty, 906. 

construction of; as to commissions; sale 
under landlord’s warrant, 906. 


| 
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CONTRACT — Continued. 

extension of time of; consent of guaran- 
tors; proof of consent, 906. 

by correspond e; what pletes, 907. 

implied contract; action of assumpsit, 
907. 

construction; latent ambiguity, 907. 

validity; Sunday laws, 907. 

to marry; consideration, 907. 

fire insurance agent; procurement of 
insurance; agreement partly parol and 

partly in writing, 907. 

partner; who are as between themselves; 
as tothird persons; construction of con- 

tract, 1079. 

family arrangements; agreement; right to 

object, 1079. 

entirety; rescission, 1079. 
execution by agent; liability of principal; 

stipulated damages, 1079. 

bill of lading; parol evidence; blanks 
unfilled; pleading; error; damages; 

practice, 1080, 

by letters; acceptance, 1080. 
implied contract; attorney’s fees, 1080. 

railway injury; physician’s services, 1080. 
written contract; parol evidence; pay- 

ment, 1080. 

See BILLS AND NOTES; BILL OF SALE; 
BONDS; CONSTITUTIONAL Law; IN- 
SURANCE (FIRE) ; INJUNCTION; JUDG- 
MENT; PRACTICE. 

CONVERSION. 

action to recover value of saw-logs ; non- 
suit, 547. 

real estate agent no lien on deed of land 
‘placed in his hands for sale, 547. 

certificates of stock; evidence of; demand 
and refusal; measure of damages, 547. 

CONVEYANCING. 

popular errors in the law of, article by C. 
G. Tiedeman, 988. 

See DEED. 

COPYRIGHT. 

printed copy of title of book or map, 157. 

depositing copy; infringement; copy, 354. 

rights secured by; infringement; injunc- 
tion, 354. 

infringement; reprint of portion of copy- 
righted work; “ Key ;” injunction ; dam- 
ages, 547. 

photographs; author; registration, 456, 547. 


sufficient notice; photographs; author, 
547. 


in photographs, 456. 
CORPORATE TAXATION. 

article by Edward C. Moore, 749. 
CORPORATE TAXES. 


assessed against whom, 761. 
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CORPORATE TAXES — Continued. 
imposed upon what, 763. 
upon income, 763. 
upon principle, 764. 

CORPORATIONS. 
payment for shares in property instead of 

money; article by Leonard A. Jones, 

256. 
preferred stock; article by Leonard A, 

Jones, 43. 
what is a stock dividend, 496. 
rights and duties of, in dealing with stock 
held in a fiduciary capacity; article by 
Francis B. Patten, 987. 
transfer of stock held by trustees ; whether 
corporations entitled to retain copies of 
wills and letters of appointment, 1046, 
corporate taxation, 749. 
scope of legislative power of taxation, 
753; 
double taxation, 755. 
non-resident shareholders in domestic 
and resident shareholders in foreign, 
775. 
need of uniform system, 776. 
foreign, taxed as domestic corporations, 
and thus doubly taxed, 759. 
statutory provisions relieving against this 
injustice, 760. 
acts ultra vires; restrictions of charter, 
157. 
railroad corporation; liability for dam- 
ages; liability of contract, 157. 
pledgee of stock who never exercises acts 
of membership, not liable to creditors 
of corporation as stockholder, 157. 
unlawful contracts by railroad directors; 
powers of corporations, 158. 
vote of stockholders by proxy, 158. 
of other States; dissolution of corporation 
pending suit, 158. 
forged transfer of stock; warranty; dam- 
ages, 158. 

liability of stockholders; recovery from, 
158. 

resolution authorizing president and sec- 
retary to issue note for loan, 354. 

disposal by directors of corporation prop- 
erty; assent of stockholders, 354. 

contract with, in foreign State; how bind- 
ing with foreign bondholders, 354. 

negotiability of stock certificate, 354. 

forged transfer of stock ; warranty; meas- 
ure of damages, 355. 

banking corporation; charter; authority 
of cashier; parol evidence; general 
course of business ; knowledge of direc- 
tors, 355. 

negotiable paper issued by; validity of; 


INDEX. 


CORPORATIONS —Continued. 
gas company ; right of, to demand deposit, 
358. 
power conferred by charter to borrow 
money; liability of corporation, 355. 
equity; stockholder’s attachment, execu- 
tion, 356. 


building association; payment by stock- | 


holder to officer not having authority to 
receive same, 356. 


stockholders; assignment; unpaid sub- © 
| CREMATION, LAW OF, 480. 


scriptions to stock, 548. 


ultra vires purchaser of another corpora- | 
tion; mortgage bonds in payment, 548. 
lien, 


private corporation; 

548. 

stock; title; theft, 548. 

insolvency of; mortgage by, 548. 

mandamus; election of officers; charter; 
amendment of, 548. 

misuse of charter, 548. 

method of computing taxation, 548. 

provisions of charter as to investment of 
funds; loanon mortgage, 548. 

canal company; right to maintain dam; 
conveyance of; effect of dissolution of 
corporation, 908. 


mechanic’s 


stock exchange membership; power of 


board; trial of member of exchange, 
908. 

formation of; statutory duration of; cer- 
tificate of notary, 908. 

capital stock ; assessments, 908. 


right of stockholder to inspect books and 


papers ; mandamus, 1031. 


directors; assets; creditors; preference, 


1081. 
purchase of capital stock; replevin for 
corporate property, 1081. 
corporate stock; transfer of; parties to 
action ; assignmentto pay debt not due, 
1081. 
See ESTOPPEL; MANDAMUS; MINING 
CLAIMS; PROCESS; QUO WARRANTO; 
RAILROAD ; RECEIVER; STOCKHOLDER. 
CORPORATIONS (MUNICIPAL). 
duty to keep public ways in repair; liable 
for damages resulting from failure; 
negligence, 549. 
not liable for simply failing to provide 
drainage of surface water, 549. 
See TAXATION. 
CORRESPONDENCE, 875, 877, 1053. 
COURTS OF CHANCERY IN AMERICA — 
COLONIAL PERIOD. 
article by Solon D. Wilson, 226. 
COURTS OF EQUITY. 
have no jurisdiction in matters of crime, 
599. 
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COURTS OF EQUITY — Continued. 
will not enjoin criminal prosecutions, 599. 
exception to rule, 603. 
fact of crime does not oust jurisdiction, 
603. ‘ 
COURTS OF LAST RESORT. 
review of causes in, 84. 
COVENANT. 
marriage settlement; election, 729. 
deed poll; breach; remedy, 729. 


precautions against destroying evidences 
of poison by, 494. 
CRIMINAL ACTS, 
injunction against, article by Seymour D. 
Thompson, 599. 


| CRIMINAL JUROR, 471. 


CRIMINAL JUSTICE IN CINCINNATI, 
455, 675. 


CRIMINAL LAW. 
burden of proof; Massachusett’s rule, 305. 
false imprisonment; validity of warrant. 
158. 

murder; evidence; threats; 
homicide, 158. 

larceny; horse stolen in another State, 
158. 

habeas corpus; second writ ; res adjudicata; 
evidence; probable cause, 159. 

evidence; murder; corpus delicti, 159. 

exclamations of wife; evidence; res geste, 
159. 

perjury; oath administered by deputy 
holding over, 159. 

separation of jury; premeditation; self- 
defense; murder, 159. 

indictment for murder; duplicity; mediate 
cause of death, 159. 

practice; trial; adjournment; examina- 
tion of witnesses, 356. 

assault and battery; principles; presence 
only, 356. 

indictment for selling liquor without li- 
cense; requisites which dealer must 
comply with, 356. 

pardoning power; effect of pardon, 356. 

pardon; fraud in procuring; effect, 357. 

burglary; requisites of crime; intent, 357. 

criminal procedure ; proof of alibi, 357. 

evidence ; corpus delicti, 357. 

criminal procedure; confessions; induce- 
ments, 357. 

objections to grand jury not available after 
pleading, 357. 

burglary ; indictment; intent, 549. 

practice; motion of defendant for new 
trial granted ; entry of nol pros.; re-trial 
on new information, 549. 


justifiable 
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CRIMINAL LAW —Continued. 
information; misstatement of date in; 
objection to evidence, 549. 
surplusage as to averment of date; con- 
struction of information, 550. 
indictment; evidence, 550. 
challenges of juror; charges of court; 
confessions; admissibility of; er post 
Sacto law, 550.} 
intent; selling liquors, 551. 
disagreement of jury; no bar to new trial, 
729. 
assault without deadly weapon, 729. 
burning dead body of child; inquest, 739. 
evidence; res geste; new trial, 729. 
conspiracy to commit misdemeanor; mur- 
der; once in jeopardy; new trial, 729. 
filing information; confession of demur- 
rer; manslaughter, 729. 
larceny; possession of recently stolen 
property; statements or silence of pris- 
oner; instructions; circumstantial evi- 
dence, 730. 
plea of defendant in abatement; prelim- 
inary examination, 730. 
manslaughter; what constitutes, 731. 
perjury; subornation; evidence, 731. 
agreement by several persons to rob; all 
parties to it guilty of murder done in 
carrying out rebbery, 731. 
criminal procedure; trial by jury; waiver, 
731, 
rape; evidence of age of puberty, 908. 
reversal of judgment; competency of 
juror; challenge to array, 909. 
autre fois aquit; the greater crime includes 
the less, 909. 
evidence; drunk ; intent, 909. 
defense of insanity; requisites, 909. 
homicide; extenuation; evidence, 909. 
compounding criminal prosecutions; in- 
dictment; what averments not neces- 
sary, 909. 
perjury; subornation; evidence; state- 
ments, 909. 
» habeas corpus; jurisdiction of State and 
Federal courts, 910. 
criminal pleading; duplicity; conspiracy 
to commit offense; crime itself charged, 
910, 
murder; manslaughter, 910. 
defendant witness on his own behalf; in- 
competent questions, 1081. 
criminal pleadings; jeopardy; defective 
indictment, 1081. 
right to challenge panel of grand jury; 
evidence of accomplice, 1681. 
cremation; not a misdemeanor; inquest, 
1082. 
evidence; bawdy house; reputation, 1082. 


INDEX. 


CRIMINAL LAW —Continued, 
indictment of licensed pharmacist; in- 
struction; right of licensed pharmacist 
to sell liquor, 1082. 
intoxicating liquors; sale within two miles 
of city limits; corporate limits; how 
shown, 1082. 
See CONSTITUTIONAL LAW; DAMAGES; 
EVIDENCE, 


CRIMINAL LAWYER, 475. 


CURRENT. 
notice of, 491. 


CUSTOM DUTIES. 
exemption ; wearing apparel, 731. 


CYCLONE LAWSUIT. 
decision of jury in, 103. 


DAMAGES, 

adjoining owners; party wall; liability of 
owner for act of contractor, 160. 

malicious prosecution; distinction be- 
tween larceny and parting with property 
for specific purposes, 160. 

false representation; evidence, 160. 

street railway ; negligence ; time to alight, 
160. 

by construction of railroad; measure of 
damages to adjoining property; evi- 
dence, 160, 

railroad ; negligence; fire; grain in eleva- 
tor; title; conversion, 161. 

in replevin, 161. : 

seduction ; subsequent conduct of defend- 
ant; evidence of subsequent illness of 
person seduced; exemplary damages, 
161. 

license of R. R., negligence of R. R., lia- 
bility, 161. 

railroad running on public street; right to 
damages; lot owners adjoining public 
squares, 357. 

voluntary fight; recovery of damages, 551. 

assault and battery; pleading; damages; 
coincidence, 551. 

contract rescinded; money expended ; 
profits, 551. 

telegraph message ; failure to deliver, 551. 

exemplary damages, when allowable; 
counsel fee; fraudulent representations 
by one partner bind firm, 910. 

intoxicating liquors; action for damages; 
exemplary damages, 910. 

construction of railroad; fire; nuisance, 
910. 

failure to receive telegraph messages; 
recovery, 911. 

master and servant; obligation of former 
to latter, 911. 


INDEX. 


DAMAGES — Continued. 

obstruction of railroad authorized by law; 
liability for accident, 1082. 

vindictive ; survival of right, 1082. 

railroad accumulating surface water ; nui- 
sance; abatement, 1082. 

adjacent owners ; regard for one another’s 
rights; obstruction to natural flowage 

1082. 

breach of contract to assign insurance 

policy, 1083. 

See ADMIRALTY; COMMON CARRIER; 
CONSTITUTIONAL LAW; CONTRACT; 
CORPORATIONS ; EXEMPTIONS ; LIBEL; 
MALICIOUS PROSECUTION; MASTER 
AND SERVANT; MUNICIPAL CoRPORA- 
TIONS; NEGLIGENCE; NUISANCE; 
PARTNERSHIP; PUBLIC LANDS; RAIL- 
ROADS ; SALES ; SLANDER; TAX SALES ; 
TELEGRAPH COMPANIES ; TORT; VEN- 
DOR-VENDEE. 


DAVIE, GEORGE M. 
article by, 814. 


DEBTOR AND CREDITOR. 
fraud; misrepresentation and conceal- 
ment, 161. 
duty of creditor in regard to collateral, 
1083. 


DECEDENTS’ ESTATES. 

estates of; father executing release of 
note and mortgage to daughter; deliv- 
ery; legacy; deducting amount of note; 
probate court, 357. 

administration ; administrator de bonis non, 
732. 

exemptions; liens; sales, 732. 


DECISION OF POLITICAL QUESTIONS 
BY THE JUDICIAL COURTS, 1040. 


DEDICATION. 
proof of; user; owmers of adjoining high- 
way ; rights of, 161. 


DEED. 

the statute of uses; deed to wife, 162. 

imperfect execution; contract to convey; 
husband and wife, 162. 

intention apparent in instrument to con- 
vey ; effect of, 162. 

fraudulent conveyances; sheriff’s deed; 
liens; purchasers, 162. 

to take effect in future, 162. 

apparent mistake of draughtsman ; correc- 
tion of deed, 162. 

conveyance by minor; disappearance of; 
where it must be made, 162. 

in fee to trustee to secure debt; construc- 
tion of contract; rights of parties, 551. 

testamentary ; delivery, 551. 

construction of; conditional deed, 551. 
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DEED — Continued. 

boundaries; high and low water mark, 
552. 

absolute on face ; mortgage ; evidence, 552. 

conveyance of homestead; wife’s estate 
in; conditions in deed, 732. 

by husband to wife, 732. 

recital ; rents and profits; grant of, 732. 

joint stock company ; organization of com- 
pany to sell town lots, 911. 

conveyance by trustee to married woman 
“as her separate estate;”? when it vests 
a fee simple, 911. 

description in, 911. 

condition in; construction of, 911. 

failure to perform conditions of; remedy 
of party injured, 912. 

delivery; retention of deed by grantor as 
trustee, 912. 

construction ; fee simp] 
1083. 
See EJECTMENT ; CONVEYANCING. 

DEED OF TRUST. 
action to set aside; acknowledgment by 

husband and wife, 358. 

DEFECTS IN THE LAWS, 846. 

DESCENT. 
heirship through illegitimate parent, 162. 

DESERVED TRIBUTE. 
to Joel Prentiss Bishop, 853. 

DICTUM OF TANEY THAT A “NEGRO 
HAD NO RIGHTS WHICH A WHITE 
MAN WAS BOUND TO RESPECT. 
explanatory of, 91. 

DIFFERENT PICTURE. 
remarks of Marquis of Lorne, 105. 

DIGNITY IN COURT. 
scene in Supreme Court of an Eastern 

State, 90. 
DILLON, HON. JOHN F. 
address of, 871. 
DISSENT NG MAGAZINE ARTICLES, 468. 
DIVORCE. 
adultery; prior condonation of adultery of 
defendant, 163, 358. 

donatio causa mortis; subject of, in posses- 
sion of agent of decedent; delivery of 
agent’s receipt, 163. 

jurisdiction; laches; limitation, 912. 

obtained by forgery, 276. 

See BILLS AND NOTES. 

DOG-DAYS. 
humorous paragraph for, 701-703. 

DOLLAR OF THE DADDIES, 497. 

DOMICILE AS AFFECTING MARRIAGE 
AND DIVORCE. 
article by Hugh Weightman, 2%. 


atives, 


;repr 


DONAVAN’S WHITE PAPER RULE, 678. 

DOUBLE TAXATION, 755. 

DOWER. 
release of; validity ; consideration, 358. 
bar; divorce; in territory, 552. 
divorce ; lex rei site, 732. 

DRUMMOND, HON. THOMAS. 
resignation of, 268. 

DUELING. 
new way to prevent, 461. 

DUMB WITNESSES; 275. 

DUPLICATE WILLS, 452. 


DUTY OF SUSTAINING LAW SCHOOLS, 
852. 


EASEMENTS. 
right of way; enclosure of by owner of 
soil, 552. 
pipes running through another’s land; 
right to repair; and to enter on land to 
do so, 552, 
light and air, 912. 
ECCLESIASTICAL LAW. 
title; Catholic bishop; right of congrega- 
tion to tear down church; injunction, 
552. 
right of rector to vote in vestry, 733. 
EFFECT OF WITHHOLDING, SUPPRESS- 
ING AND MANUFACTURING EVI- 
DENCE IN CIVIL CASES. 
article by John D. Lawson, 185. 
EIGHTH FEDERAL CIRCUIT. 
jadge appointed for, 271. 
EJECTMENT. 
equitable cjectment; parol evidence to 
convert absolute deed into a mortgage; 
standard of proof required; province of 
court and jury in such case, 358. 
evid ppel; notice; advertise- 
ments and handbills, 359. 
impeachment of deed; direct proceedings 
therefor, 553. 
adverse possession; tenancy for life with 
remainder over, 733. 
recitals in deeds; estoppel, 733. 
estoppel; former suit a bar, 912. 
ouster; question for jury; burden of 
proof, 912. 
warranty, 912. 
strect; title by adverse possession; ob- 
structor; nuisance; abatement, 1083. 
suit to recover real property between 
tenants in common; remedy, 1083. 
See EQuity ; TKusts. 
ELECTIONS. 
contest as to; notice of; time for issuing 
summons, 553. 
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EJECTIONS — Continued. 
change of voting place; material change, 
733. 
one attempting to vote without being reg- 
istered; duty of election officers, 1083. 
EMINENT DOMAIN. 
delegation to corporation of; project, 
733. 
railway in street; gbutting owner; dam- 
ages, 1083. 
ENCOURAGING A MAN TO DRINK HIM- 
SELF TO DEATH WITH WHISKY, 96. 
ENGLISH ‘‘ SUPREME COURT OF JUDI- 
CATURE BILL 1884,” 842. 


ENTANGLING ALLIANCE, 497. 


EQITABLE ASSETS. 
creditor’s bill to create lien on, 553. 
EQUITY. 

Merchants’ Exchange membership; 
éreditor’s bill, 163. 

equitable action of ejectment; duty of 
chancellor, 163. : 

judgment; fraud ; jurisdictional fact, 163. 

foreclosure of railroad bonds by trustee; 
prerequisites, want of; ratification by 
cestui que trust; purchase of road by 
president; trustee, 359. 

requisites of creditor’s bill, 359. 

assignment; checks; right of holder, 359. 

injunction ; trespass in State court; illegal 
seizure by marshal; fraudulent prefer- 
ence in bankruptcy, 359. 

receiver; railroad company; liability of 
both; practice, 553. 

specific performance; bill to enforce, 
553. 

on behalf of vendor; stoppage in tr 
554. 

mistake of facts ; recovery of money paid 
under, 733. 

jurisdiction; foreclosure of railroad 

. Mortgage; fraud; discovery; former 
suit; record; evidence, 733. 

deed; mistake; mortgage; agreement to 
pay; release of grantee; bona fide pur- 
chaser of notes, 734. 

shipping; advances by part owner; lien, 
734 


waiver of lien; limitations; statute of; 
fraud, 913. 

current earnings and expenses of mort- 
gaged railroad ; mortgage security, when 
chargeable with; court of chancery in 
possession for mortgage creditors, 913. 

mortgage; legal and equitable title; mer- 
ger; intention of owner, 913. 

creditor’s bill; exhaustion of legal 

remedy; when necessary, 913. 


INDEX. 


EQUITY — Continued. 

pledge of prospective interest in partner- 
ship; assignment of; equitable interest 
of pledgee, 1084. 

equitable jurisdiction and relief; insol- 
vent partnership ; receiver, 1084. 

same; parol gift of land; specific perform- 
ance; statute of frauds, 1084. 

injunction; threatened trespass on real 
estate, 1084. 

fraudulent conveyances; action at law, 
1084. 

equitable assets; judgment creditor, 1085. 

equity practice; order to take testimony ; 

when granted ; lis pendens, 1085. 

See CORPORATIONS ; EJECTMENT; MORT- 
GAGE; TRUST; WILLS. 

ERNST, C. W. 

article by, 801. 

ERRATA ET CORRIGENDA, 1021. 

ERSKINE, HON. JOHN, 
resignation of, 676. 

ESTOPPEL, 

mistake ; admission, 163. 

banking corporation; acts of its cashier; 
when binding, 360. 

married women, 554. 

convicted party’s suit to recover fine, 
734. 

boundary ; mistake, 913. 

appellate proceedings, 913. 

See BONDS (MUNICIPAL) ; CRIMINAL Law; 
EJECTMENT; JUDGMENT; PARTNER- 
SHIP; TRUSTS; . VENDOR-VENDEE; 
WILLs. 

EVIDENCE. 

effect of withholding, suppressing and 
manufacturing, in civil causes, article by 
John D. Lawson, 185. 

refreshing memory of witness by memo- 
randa; admissibility of, 360. 

deed; presumption in favor of certificate 
of acknowledgment, 360. 

res geste, 734. 

parol evidence to vary written instrument; 
custom; building association ; mortgage, 
734. 

felony of witness; present good charac- 
ter, 735. 

of wife as to legitimacy of child begotten 
by her, 735. 

parol evidence; page of sealed note, 914. 

witness; husband; impleaded with wife, 
914. 

leading question ; effect of injury; opinion, 
1085. 

municipal claim; lien, 1085. 

felony of witness; present good character, 
1085. 


| 
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EVIDENCE — Continued. 

in pedigree cases; church register as evi- 
dence, 1085. 

res geeste; »dmissibility of declarations, 
1085. 

See CONTRACTS ; CORPORATIONS; CRIMI- 
NAL LAW; DAMAGES; DEED; HUSBAND 
AND WIFE; INSURANCE (FIRE) ; INSUR- 
ANCE (LIFE); JUDGMENT; MALICIOUS 
PROSECUTION ; MARRIED WOMEN; NEG- 
LIGENCE; PARTNERSHIP; PRACTICE; 
PRINCIPAL AND SURETY ; SALE; TRUSTS; 
WARRANTY; WILLS. 

EVIDENCE IN TRIALS FOR HOMCIDE. 
on character of d d for viol 
857. 
EXECUTION. 

growing crop, 360. 

sale under; mode of sale by sheriff, 554. 

sale under; notice promised by sheriff; 
promised to plaintiff ’s attorney; failure 
to give, 555. 

whisky in bond not liable to, 735. 

sheriff ’s levy on personal property, 914. 

goods in custodia legis; bonded warehouse ; 
tender of tax, 914. 

judgment; lien on homestead; when en- 
forceable, 1086. 

See ATTACHMENT; INJUNCTION. 


EXECUTORS. See ADMINISTRATION. 


EXEMPTION LAWS. 
paper of Gen. Hamilton, 129. 
property of wife not exempt, 163. 
selling improved part; reserving remain- 
der, 163. 
right of debtor to select property or ite 
proceeds; evidence; damages, 555. 
EX PARTE ROBB. 
overruled in Robb v. Connelly, 501. 
EXTRADITION. 
Federal interference with State process 
of, 136. 
to the Indian Territory, 690. 
new British-American treaty, article by 
Edwin F. Conely, 961. 
habeas corpus; Federal and State courts; 
conclusiveness of Governor’s certificate ; 
fugitive from justice, 555. 


FALSE IMPRISONMENT. 
void process; liability of judges; limita- 
tions, 1086. 
FALSE STATEMENTS. 
furnished to commercial agency subject 
the one furnishing them to arrest, 495. 
FEATHERSTONE, C. N. 
on appellate courts and reversals, 706. 
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FEDERAL COURTS. See JURISDICTION. 
judgment liens in, article by Warren Wat- 
son, 261. 
FEDERALINTERFERENCE WITHSTATE 
PROCESS OF EXTRADITION, 136. 
FEDERAL JUDICIARY. 


interference of in matters of State police, 
284 


report of committee of, 321. 


FEDERAL JURISDICTION UNDER THE 
WRIT OF HABEAS CORPUS, 1030. 


FILTHY COURT-HOUSES, 130. 


FIRST TEN YEARS OF THE INSTITUTE 
OF INTERNATIONAL LAW. 
translated from report of M. Alphonse 

Rivier, Secretary-General, 68. 
election of iat 3, 130. 

FIXTURES. 
definition of; liability to distraint, 735. 
mining lease; right of removal, 914. 

See INSURANCE (FIRE). 

FORCIBLE DETAINER. 
lease, statute of frauds, 555. 

FOREIGN CORPORATIONS, 759. 

FORGERY. 
divorces obtained b7, 276. 

FORMATION AND VALIDITY OF VOL- 
UNTARY TRUSTS. 
article by Simon G. Croswell, 379. 

FOSSIL LAW. 

Gethe on, 102. 


FOSTER, ROGER. 
article by, 53. 
FRAUD. 

false representations ; quality of land sold; 
statements of agent, 360. 

vendor; vendee; employment of former by 
latter, 735. 

fraudulent representations by merchant as 
to his affairs, 735, 

sale; on credit; title; fraudulent repre- 
sentations; concealing indebtedness, 
1086. 

See ACTION; ASSIGNMENT; CONTRACT; 
BILLS AND NOTES; DAMAGES; DEBTOR 
AND CREDITOR; DEED; EQUITY; MIs- 
TAKE; MORTGAGE (CHATTEL); WAR- 
RANTY. 

FRAUDS, STATUTE OF. 

bookkeeper’s implied authority to bind 
employer, 360. 

lease ; verbal lease, 1086. 

oral employment of agent to purchase 
land; profits of sale as compensation, 
1086. 


INDEX. 


FRAUDULENT CONVEYANCES. 

power reserved by the grantor, 914. 

partnership; payment of partner’s debt; 
consideration, 1086. 


conveyance of part of tract to wife in con- 
sideration of execution of deed to cred- 
itor, 1086, 
See EQUITY. 
FRENCH DIVORCE LAW, 858. 
FRENCH LAW OF MARRIAGE. 
article by Edmond Kelly, 933. 
FURNISHING FALSE STATEMENTS TO 
A COMMERCIAL AGENCY, 495. 


GAMBLING, 


lottery laws; foreign government bonds, 
914. 


grain and stock, 1049. 
GAMBLING CONTRACTS. 
See BILLS AND NOTES. 
GARNISHMENT. 
common carrier; liability of to garnish- 
ment for,property in transit, 735. 
stoppage in transitu; right of, 735. 
fire insu,ance; chattel mortgage, 1086. 
See ATTACHMENT; PLEDGOR-PLEDGEE, 
GERMANY. 
German law courts, 803. 
law reforms in, article by C. W. Ernst, 801 
GIFT. 
causa mortis, 164. 
same; delivery of evidence of property, 
361. 
GIBSON, CHARLES. 
created a German knight, 705. 
GOETHE ON FOSSIL LAW, 102. 
GOODRICH 
the divorce shyster, 679. 
GOULD ON WATERS, 287. 
GOWNS FOR JUDGES, 131, 277, 466. 
GRAIN AND STOCK GAMBLING, 1049. 
GRAMMATICAL CONSTRUCTION, 453. 
GRAND JURIES. 
power of States to abolish, 459. 
GRANTOR-GRANTEE. See WILL. 
GRESHAM, HON. WALTER A., 683. 
GUARANTOR, See BILLS AND NOTES. 
GUARANTY. 
liability of guarantor; distinction between 
guarantor and surety; release of guar- 
antor, 164. 
GUARDIAN- WARD. 


See CONTRACTS; WITNESSES. 


license to sell real estate; sale; settle- 
ment; action by ward, 915. 


INDEX. 


GUARDIAN-WARD — Continued. 
compensation of guardian; losses through 
ignorance, 915. 
settlements of accounts as guardian; jur- 
isdiction of probate court; powers of 
executors of guardian, 736. 


HABEAS CORPUS. 

abuses of the writ of, aritcle by Seymour 
D. Thompson, 1. 

appealin writs of, 321. 

Federal jurisdiction under writ of, 1030. 

officer refusing to produce relator guilty of 
contempt, 736. 

to recover child; failure of adopting 
father to comply with statute, 915. 

See NOTARY PUBLIC; PARENT AND 

CHILD. 


HAIR ON THE END OF A MAN’S NOSE, 

129. 
communications from 

“ Brett,” 316. 
Garnsey, C. B., 316. 
Pendergast, T. H., 316. 
Rogers, M. A., 317. 
Rose, M. M., 314. 
Stockbridge, Henry, 317. 
Thompson, R. M., 314. 
Wade, W, P., 315. 


justice of Nebraska Supreme Court, 


4838. 
McClain, Prof. Emlin, 489. 
HARMAN, H, A. 
article by, 635. 
communication from, 684. 
HIGHWAYS. 
action to recover money expended in 
repairing bridge over a raceway in a 
highway; liability of owner of raceway, 
164. 
ferry; franchise for, 556. 


condemnation proceedings; nature of 


action; deed; recitals in, 736. 
See CONSTITUTIONAL Law. 


HOADLY, GOVERNOR. 


address of, on codification of the common 


law, 872. 
HOMESTEAD. 


to widow and children; orders of probate 


court on sale, 164. 

foreign corporations, 361. 

privilege; waiver; distribution of deced- 
ent’s estate, 361. 

property occupied as subsequent to judg- 
ment; validity of lien, 915. 

can not be reserved out of partnership 
property of insolvent firm, 1087. 

See DEED; EXEMPTION Laws. 
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HOMESTEAD LAWS. 
liberally construed, 496. 
HOMICIDE. 
statistics of, 455. 
evidence of character of deccased for vio- 
lence in cases of, 857. 
HONORS TO AMERICAN LAWYERS. 
an American lawyer made a German 
knight, 7 
diploma to Joel Prentiss Bishop, £55. 
HOUGH, CHIEF JUSTICE WARWICK, 
135, 473, 845. 
HOURS FOR HOLDING COURT. 
Law Journal (London) on, 88. 


HUSBAND AND WIFE. 

business partnerships between, 840. 

contract of wife ; necessaries, 164. 

separate estate ; how created ; conveyance 
to trustee, 165. 

when presumed to be agent of wife, 165. 

wife and owner of stock of goods carrying 
on business; purchase by her husband 
on credit; liability of homestead pur- 

hased from pr ds of said stock for 

debts, 361. 

gift by husband to wife, 361. 7 

ejectment; curtesy; feme sole trader; 
constitutiona! law, 361. 

post-nuptial agr t; clause against 
public policy, 556. 

possession by wife of husband’s money; 
ownership ; evidence, 736. 

community property, 915. 

action by wife against husband for libel, 
1042. 

post-nuptial contract; validity of, 1087. 

married woman; agency; execution, 1087. 

wife carrying on business; right of hus- 
band to profits, 1087. 

curtesy in Ohio; mortgage on estate by 
the curtesy can not be enforced so long 
as children survive, 1087. 

gift; accident insurance ticket, 1087. 

divorce; liability of husband for counsel 
fees; death of husband pending suit; 
survival, 1087. 

See BILLS AND NOTES; LIMITATIONS; 

TRUSTS. 


IMMIGRANTS. 
interim custody of under Chinese restric- 
tion act, 1036. 
INCOME. 
taxation upon, 763. 
INDEPENDENT JUDICIARY, 491. 
INDEX-REPORTER. 
publication of discontinued, 451. 


1122 INDEX. 


INDIAN TERRITORY. 
extradition to, 690. 


INFANT. 
liability of for goods purchased on credit, 
556. 
aflirmance of contract by; delay in, 736. 


INJUNCTION. 

against breach of contract by theatrical 
manager, 1033. 

against criminal acts, article by Seymour 
D. Thompson, 599. 

keeping bawdy house, 609. 

keeping unlicensed dram shops, 612. 

against public nuisances, 614. 

to restrain publication of libels, 615. 

against exhibition of a caricature, 84. 

issue on ground of injury to property, and 
not en ground of injury to person, 599. 

against telegraph company; removal of 


telegraphic instrument; gambling busi- | 


ness, 165. 


preliminary; suit of stockholder to re- | 


strain corporation, 165. 

use of name in firm; consideration, 361. 

to enforce contract of physician not to 
practice in locality, 362. 

fraudwent judgment; meritorious de- 
fense; purchaser; execution, 556. 

lease of water; use in excess, 737. 


jurisdiction of Supreme Court; Circuit | 


Court; navigable rivers, 915. 

obstructing sidewalk; parties, 1083. 

good will; sale of, with business; breach 

of contract, 1088. 

See CONTRACTS; COPYRIGHT; EQUITY; 
ESTOPPEL; JURISDICTION (FEDER- 
AL) ; NUISANCE. 

INN-KEEPERS. 
liability of; soldiers; are they travelers 
or boarders, 155. 
INSOLVENCY. 
assignment; security; lien, 1088. 


INSTITUTE OF INTERNATIONAL LAW. 
first ten years of, 68. 


INSTRUCTIONS. See RAILROADS. 


INSULTING A JUDGE OUT OF COURT. 
attorney disbarred for, 272. 


INSURANCE (FIRE). 

parol contract for renewal; evidence, 
165. 

provisions of policy; transfer of property, 
166. 

how far acts of soliciting agent in filling 
application blanks binding upon com- 
pany, 166. 

title; land sold but buildings retained; 
concealment; fraud; measure of dam- 
ages, 166, 


INSURANCE (Fire) — Continued. 


notice by company to agent to cancel risk; 
effect of, 166. 

incorrect answer in application; effect of; 
other insurance, 166. 

power of agent; evidence; custom, 166, 

fixtures; construction of, in insurance 
policy, 167. 

agency of broker; when it ceases; usage; 
evidence of, 167. 

policy of insurance; contract of indemnity 
only, 362. 

agency ; solicitor, 362. 

forfeiture ; premises unoccupied ; renewed 
policy; waiver, 362. 

limitation clause in policy; declarations 
in applicaton; warranty, 556. 

contract for insurance; authority of agent, 
556. 

power of general agent; cancellation of 
policy, 557. 

provisions of policy; construction of, 737, 

infancy of insured; suit on policy; chal- 
lenge to juror; allegations in complaint, 
916. 

provisions in bill of lading; accident; 
common Carrier; negligence, 916. 

conditions of policy; recovery of premium 
on policy void ab initio, 916. 

certificate of loss; waiver; forfeiture, 916. 

representations in application, warranty; 
recovery, 916. 

breach; waiver, 917. 

oral application; conditions of policy; 
silence as to incumbrances; notice and 
proof of loss; statement changed by 
agent, 1088. 

agent of insured obtaining policies through 
other agent; representations, 1089. 

same; issuing policy on property already 
destroyed, 1089. 

conditions of policy; change of partners; 
what constitutes, 1089. 

contract with common carrier; loss paid 
by insurance company ; remedy of latter, 
1089. 

warranty; occupancy; waiver, 1089. 

See COMMON CARRIER; CONTRACTS; RE- 
MOVAL OF CAUSES. 


INSURANCE (LIFE). 


suicide of insane person ; liability of com- 
pany, 167. 

refusal to receive premium, forfeiture, 167. 

life policy; death by own hand; construc- 
tion of provision; insanity, 167. 

accident ticket ; terms of, 168. 

insurable interest, 168. 

forfeiture; suicide; by-laws, 362. 

contract of insurance; construction of; 
payment of benefit, 362. 


INDEX. 


INSURANCE (LIFE) — Continued. 
paid up policy; evidence; statements of 
company’s agents, prospectus of com- 
pany; notices, 362. 
the right to make a change in the benefici- 
ary of an insurance policy, 363. 
wagering policy; fraudulent assignment 
of, 557. 
conditions in policy; forfeiture, 557. 
provisions in policy; burden of proof, 557- 
mutual benefit associations; good stand- 
ing; failure to pay assessments, 557. 
mutual benefit society; construction of 
certificate; delivery of; direction as to 
payment, 557. 
pleading new defenses; at new trial; re- 
versal of judgment; answers of insured 
in his application; construction of pro- 
visions in regard thereto, 737. 
suit on policy; evidence as to insanity, 
737. 
forfeiture of policy; premiums paid in 
notes, 737. 
mutual benefit society; right of insured in 
regard to beneficiary, 737. 
commutation of policy; mutual mistake; 
waiver, 1089. 
INSURANCE (MARINE), See ADMIRALTY. 
INSURANCE AGENT. See AGENCY. 
INSURANCE COMPANY (MUTUAL). 
surplus, division, 915. 
INTERNAL REVENUE. 
customs; protest as to future importa- 
tions; change of firm, 363. 
notes used for circulation, 558. 


IOWA TEMPERANCE AMENDMENT, 495. 
IRISH LOGIC, 91. 


ITALIAN COURT OF CASSATION. 
decision of, 291. 


JONES, LEONARD A. 
articles by, 43, 256. ‘ 
added to the editorial force of the Review, 
1019. 
JOURNAL OF JURISPRUDENCE AND 
SCOTTISH LAW MAGAZINE, 490. 
JUDGE REID. 
comments of Kentucky Law Reporter, 501. 
JUDGE’S MARSHAL. 
abolition of office of in England, 460. 
JUDGES AND RAILROAD PASSES. 
statement of the New York Evening Post, 
94, 
comments of Montreal Legal News, 94, 492. 
Wisconsin letter on, 688. 
Missouri law, 690. 
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JUDGES AND REFEREES. 
trial before, communication from John M. 
Shirley, 299. 
JUDGES, HOW MADE, 133. 
JUDGES IN GOWNS. 
remarks of the Albany Law Journal, 131. 
remarks of Chicago Legal News, 277. 
scene in a Missoari court, 466. 
JUDGMENT. 
lien on real estate; sale under; right of 
owner of land incumbered by lien, 168. 
personal service; merger of cause of 
action, 168. 
interest; laches, 168. 
service by publication; no bar to another 
suit, 558. 
partnership; practice; 
guardian and ward, 558. 
payment; security for a new loan; con- 
tracts; estoppel; evidence, 558. 
assignment of cause of action; estoppel; 
voluntary payment of taxes, 738. 
payment of part in compromise, consid- 
eration; contract breach of, 738. 
against partnership; execution on, 917. 


keeping alive by agreement; when valid, 
1090. 


See EXECUTIONS. 


JUDGMENT LIENS IN FEDERALCOURTS. 
article by Warren Watson, 261. 


JUDICIAL BREVITY, 484. 


JUDICIAL OFFICE. 
rotation in, 472. 
JUDICIAL SALARIES, 289, 317, 492. 
JUDICIAL SALES. 
who may redeem from and within what 
time; redemption; when sale decreed 
absolute, 558. 
JUDICIAL WORK. 
distribution of, 458. 


JURISDICTION. 

justice of the peace; material-man; rights 
of, 168. 

jurisdiction under law of United States; 
injunction; right of railroad under 
act of Congress to construct bridges, 
168. 

transfer of subject of action for jurisdic- 
tional purposes, 169. 

agreements ousting jurisdiction ; condition 
precedent to bringing action, 169. 

what record must show to confer; appel- 
late court will take notice of jurisdic- 
tional facts, 169. 

State and Federal courts, 363. 

jurisdiction of Federal courts; 
State necessary party, 363. 


index; notice; 


where 


74 
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JURISDICTION — Continued. 

Federal; on removal of cause; adjudica- 
tion in State court; attachment, 363. 

bill to prevent unjust use of process; in- 
junction, 364. 

of U.S, Circuit courts; original jurisdic- 
tion of Supreme Court in certain cases; 
how Congress may modify; alien consul, 
558. 

Federal Circuit Court; review; trial by 
court, 559, 738. 

Federal courts; bill to prevent unjust use 
of process; diversity of citizenship 
unnecessary, 559. 

original, of U. S. Supreme Court under 
constitution; U. S. Circuit Courts, 738. 

Federal courts, 917. 

foreign corporation, 1090. 

cause heard; death of party, 1090. 

conflict of; between State and Federal 
courts, abuse of process, 1090. 

See CRIMINAL Law; Equity; INJguNc- 
TION; MORTGAGE; REMOVAL OF 

CAUSES; TITLE. 
JURORS. 
a new office for, 486. 
exclusion by courts, 169. 
JURY HOURS, 839. 


JURYMAN WHO COULD 
BOTH SIDES, 1020, 
JURY SYSTEM. 
communication by a Pennsylvania sub- 
scriber, 876. 


JUSTICE OF PEACE. See JURISDICTION. 


NOT HEAR 


KELLY, EDMOND. 
article by, 933. 

KRING’S CASE. 
comments on, 295, 463. 


LAND CLAIMS. 
the Houmas grant; requisites to cure de- 
fects in title thereto; construction of 
statute; land must be capable of identi- 
fication, 738. 
LAND GRANT. 
construction of act of Congress, June 2, 
1864; railroad of Lowa, 364. 
LAND OWNER. 
liabilities of to trespassing children, 493. 
LANDLORD-TENANT. 
See LEASE, 
LAW IN BELGIUM. 
description of the Palace of Justice, 
685, 


INDEX. 


“LAW COURTS IN GERMANY, 803. 
LAW MAGAZINE AND REVIEW, 456. 
LAW OF INSTRUCTIONS. 
notice of article on the subject, 88. 
LAW REFORMS IN GERMANY. 
article by C. W. Ernst, 801. 
German Law Courts, 803. 
the legal profession, 805. 
bankruptcy, 807. 
criminal process, 809. 
civil process, 811. 
LAW SCHOOLS. 
new law school at Halifax, 285. 
post-graduate course in, 851. 
duty of sustaining them, 852.) 
LAW SCHOOLS AND ADMISSIONS TO 
THE BAR, 698 
LAWS. 
defects in, 846. 
LAWSON, JOHN D. 
article by, 185. 
Canadian caught young, 459. 
LAYS OF THE LAW, 87. 
LEAN KINE IN PHAROAH’S DREAM, 
271. 
LEASE, 
right of way; license for, 917. 
contract of sale; option ; tender, 917. 
landlord and tenant; lease; covenants; 
rule of construction, 917. 
See FORCIBLE DETAINER; PROHIBITION; 
TAXATION, 
LEGAL ADVISER. 
calls us to order, 457. 
LEGAL EDUCATION ANDITS ANTECED- 
ENT REQUIREMENTS, 1031. 
LEGAL FORMS. 
how to draw a deed of gift, 839. 
LEGAL PRACTICE IN OREGON 
WASHINGTON, 674. 
LEGAL PROFESSION. 
amalgamation of, 482. 
Legal profession in Germany, 805. 
LEGAL TENDER DECISION, 1884. 
article by D. H. Chamberlain, 410. 
reply to Gov. Chamberlain, article by T. 
H. Talbot, 618. 
LEGISLATIVE POWERS OF TAXATION. 
scope of, 753. 
LEGISLATURE OF CANADA. 
power,to release liens and impair vested 
rights, 297. 
LEGITIMACY. 
law of domicile of parent governs, 169, 
slave marriage; validity, 169. 


AND 


INDEX. 


LESSOR-LESSEE. 
lessee of perpetual leasehold; liability for 
rent; assignee of reversion; covenants; 
running with land, 918, 
improvements and repairs; mechanic’s 
claim, 918, 
lien of judgment on part of property; sale 
under rights of purchaser, 918. 
landlord and tenant; renewing term; 
yearly tenancy; notice to quit; statute 
of frauds, 918. 
LETTERS. 
their ownership in course of transporta- 
tion, 504. 


LIABILITY OF EMPLOYER FOR WRONG- 
FUL ACTS OF PERSONS SERVING 
HIM IN THE COURSE OF AN INDE- 
PENDENT EMPLOYMENT. 

article by H. A. Harman, 635. 


LIABILITY OF LAND-OWNER TO TRES- 
PASSING CHILDREN. 
decision of Kentucky Court of Appeals, 
493. 
LIABILITY OF MUNICIPAL CORPORA- 
TIONS FOR NEGLIGENCE. 
article by H. E. Young, 1008, 
LIBEL, 


t, 170. 


language necessary to constitute; extrin- 
sic matter; relevancy of, 170. 

question for jury; liability of one partner 
for libel of another, 170. 

liability of newspaper proprietors for act 
of editorial employe; what may be 
shown in mitigation of damages, 354. 


privilege; candidacy of public officer, 
364. 
action for innuendo; pleading, 364. 
master and servant; newspaper proprie- 
tor; damages; malice or recklessness of 
employe, 559. 
words uttered by advocate in course of 
trial; sole question which can be raised, 
559, 
liability of newsdealer; malicious prose- 
cution; probable cause, 559. 
words actionable per se; injury to profes- 
sional standing; malice, 918. 
publication by newspaper of papers filed 
in court, 918, 1090. 
newspaper charge of murder, evidence; 
privileged communication, 1090. 
action by wife against husband for, 1042. 
LICENSE. 
injury by railroad; trespassers; ‘negli- 
gence; walking on track, 170. 
LIEN. 
real estate agent no lien on deed, 547. 
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LIEN (MECHANIC’S). 

employment by lessee”of material-men; 
lien of, 559. 
LIMITATIONS. 272 
customs; appeal not determined, 170. 
what constitutes a bar, 170. 
new promise, 365. 
same; conditions, 365. 
necessary acknowledgment to remove bar 
of statute; evidence of, 365. 

promissory note; fraudulent concealment 
of cause of action, 365. 

resident and non-resident debtors, 560. 

contract; revival of statute of limita- 
tions ; lex fori, 560. 

acknowledgment; lien of note; remote 
vendee of land, 560. 

statute of; suspension; disability impris- 
onment, 560. 

title by statute; adverse entry and hold- 
ing; payment of taxes; parol contract 
for sale of land; statute of frauds, 918. 

suit on life policy; improperly brought; 
amendment, 919. 

promissory note; mortgage; extending 
time, 918. 

payment on account of debt; payment by 
assignee for benefit of creditors, 1090. 

See ADMINISTRATION ; CONTRACT; DEBT- 
OR AND CREDITOR; EQUITY; PRIN- 
CIPAL AND AGENT; Tax SALES; 
VENDOR-VENDEE; WILL. 

LINCOLN, ABRAHAM. 
his maiden speech in Congress, 850. 

LITERARY IMMORTALITY. 
expression of Rufus Choate, 490. 

LOCAL OPTION LAWS IN ENGLAND, 
1022, 


LOST CHATTELS, 839. 

LOST RECORDS, 451. 

LOUISIANA RULE AS TO CONSTRUC- 
TION OF STATUTES, 695. : 

LOWELL BILL. 
synopsis of, 476. 


LOWELL, JUDGE JOHN. 
resignation of, 266. 


MAD ABOUT LAWYERS, 279. 
MAGNA CHARTA. 
original document discovered, 280. 


MALICIOUS PROSECUTION. 


larceny; burden of proving want of prob- 
able cause, 170. 

true facts in affidavit ; warrant, 365. 

action for; when it will lie, 360. 

action for probable cause, 919. 
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MANDAMUS. 

to reinstate member of religious corpora- 
tion, 171. 

insurance commissioners not compelled to 
issue certificate to foreign company to 
insure lives on the assessment plan in 
State, 171. 

to compel transfer of stock of corpora- 
tions, 560. 

against city officers to remove poles for 
electric lights, 561. 

power of board; license to practice dentis- 
try, 739. 

liquor law; bond, 919, 

to compel city council to order election; 
appeal; duty of city council; petitioners 
may withdraw their names, 919. 

to render or sign judgment; motion for 
new trial, 919. 

admission of insurance company into 
State; refusal of superintendent, 1091. 

See ADMINISTRATION; CORPORATIONS 
(MUNICIPAL). 


MANUFACTURING EVIDENCE, 215. 


MANITOBA. 
legal profession in, 88. 


MANITOBA LAW JOURNAL, 270, 454. 
comments of, on an English statute, 284. 
MANX LAW. 
peculiarities of, article by Roger Foster, 
53. 
MARRIAGE. 
French law of, article by Edmond Kelly 
933. 
condition necessary to its validity, 934. 
age; prior marriage; kinship; connection 
by marriage, 934. 
defect of consent of the parties; absence 
of consent of parents or ascendants, 934. 
Actes Respectueuxr, 935. 
widows’ adoption, 938. 
publication that must precede marriage, 
939. 
papers that must be handed to the mayor 
prior to the celebration, 939. 
oppositions, 941. 
liabilities of, under French law, 951. 
marriages between slaves; rights of 
widows in lands of deceased husbands, 
171. 
between slaves; avoidance; heirs, 365. 
consent cohabitation; evidence, 561. 
MARRIAGE AND DIVORCE. 
~as affected by domicile, article by Hugh 
Weightman, %. 
MARRIED WOMAN. 
separate estate; contract; evidence, 561. 
separate property of; note of, 739. 


INDEX. 


MARRIED WOMAN — Continued. 
right to dispose of her separate estate, 
919. 
conveyance by wife of her dower right, 
919. 
See ESTOPPEL. 


MASSACHUSETTS RULE. 
as to burden of proof in criminal cases, 
305. 


MASTER AND SERVANT. 

lability of employer for wrongful acts of 
persons serving him in the course of an 
independent employment, article by H. 
A. Harman, 635. 

negligence; safe machinery and appli- 
ances; notice of danger, 171. 

seaman; removal from ship; medicai ser- 
vices, 365. 

liability of for negligence of latter, 561. 

negligence; actual relation of must exist 
in order that the one should be liable for 
the negligent acts of the other, 739, 

section hand on railroad injured by de 
fective car of railroad other than that 
he is employed by, 739. 

railroad; fellow-servant, 920. 

negligence; superior servant; damages 
1091. 

repairing railroad; duty of company; in- 
jury to employe, 1091. 

“ eight hour law,” 1091. 

See CORPORATIONS; CRIMINAL Law; 
NEGLIGENCE; RAILROADS; SLANDER. 


MATSON, JUDGE L. B. 


renominated to his fourth term of office, 
845. 


MAXWELL, SAMUEL. 
article by, 84. 


McCRARY, HON. GEO. W. 
resignation of, 112 


MEASURING THE STANDARD OF NISI 
PRIUS COURT BY NUMBER OF RE- 
VERSALS, 505. 


MECHANIC’S LIEN. 

railroad bridge; contract to build con- 
strued, 920. 

of sub-contractor; 
statement, 920, 

joint owners; action against, 920. 

on railroad in course of construction; ser- 
vice of notice on director sufficient, 
1091. 

materials ; contractor; credit of the build- 
ing; competency of witnesses; act of 
April 15, 1869, 1092. 

lien of sub-contractor; constitutionality 
of statute, 1092. 

See JURISDICTION. 


premature filing of 


INDEX. 


MEDICO-LEGAL JOURNAL, 92. 
MEIGS, WILLIAM M. 
paper on Supreme Court relief, 847. 
MINING CLAIM. 
end stakes; changing of leases; action 
for realty, 365. 
grant to alien incapable of making loca- 
tion; ,abandonment; rights of alien, 
366. 
mere possession as opposed to valid loca- 
tion, 366. 
notice of location; description of limits, 
739. 
MISSOURI BAR ASSOCIATION, 704. 
MISSOURI ELOQUENCE, 501. 


MISTAKE 
receiving money of another by mistake; 
fraud; interest, 171. 
money paid by mistake may be recovered 
back, 1092. 


MISTAKE OF A GREAT LAWYER, 704. | 


MOB RULE, 474. 
MOISE, E. E. 
On construction of statutes in Louisiana, 
695. 
MOORE, BENJAMIN P. 
communication on abolishing oaths, 
503. 
MOORE, EDWARD C. 
article by, 749. 


MORTGAGE. 

servitude ; title under foreclosure, 171. 

foreclosure on notes transferred ; redemp- 
tion; amount of sale, 171. 

redemption by junior mortgagee, 172. 

parol agreement allowing redemption; 
validity of; power of president and gen- 
eral agent of insurance company to 
make such, 172. 

reformation of; to trustee for wife; lien, 
172. 

indemnity mortgage ; notice; lien, 172. 

homestead ; second mortgage not includ- 
ing same; foreclosure rights of mort- 
gager, 172. 

priority between mortgages in general 
and purchase-money mortgages; con- 
struction of act of March 28, 1820; build- 
ing associations ;construction of act of 
April 12, 1859, 561. 

for purchase-money; foreclosure; war- 
ranty ; life estate only, 561. 

notice; possession; trust; constructive 
trust, 561. 

foreclosure ; jurisdiction, 920. 

foreclosure of first of two; right of junior 
mortgagee, 920. 


| 


| 
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MORTGAGE — Continued. 

equity ; foreclosure of mortgage; lease to 
mortgager; leave to buy; extending 
time, 920. 

public lands; foreclosure; estoppel, 1092. 

lien; security, 1092. 

given as indemnity; foreclosure of, 1093. 

foreclosure; parties; personal represen- 
tative, 1093. 

See BILLS AND NOTES; DEED; EQUITY; 
PRACTICE; PRINCIPAL-SURETY; RAIL- 
ROADS; TITLE. 

MORTGAGE (CHATTEL). 

validity ; usurious note, 366. 

priority; notice; unrecorded mortgage, 
366. 

execution of by debtor in failing circum- 
stances; validity of, 366. 

erroneous description in; followed by 
record ; purchaser; notice, 366. 

bill of sale; not filed; absolute terms; 
Sunday contract, 366, 562. 

execution; creditor; priority; possess- 
sion; Sunday contract; 562. 

of interest in copartnership ; concealment 
of existence of judgment note; con- 
structive fraud, 562. 

uncertainty in description; failure to 
record, 740. 

validity of between husband and wife for 
bona fide advances of latter; assign- 
ment for benefit of creditor, 740. 

threatened sale by mortgager ; injunction, 


921. 
levy under judgment; priority of liens, 
921. 
uncertain description of property in; 
record notice, 921. 
upon crops to be grown; injunction, 1093. 
See BILLS AND NOTES; DECEDENTS’ 
ESTATES. 
MR. BLAINE’S BOOK. 
subject of litigation in U. S. Circuit Court, 
843. 
MUNICIPAL BONDS. 
latent defects; innocent purchaser; con- 
stitution of Nebraska; special fran- 
chises, 367. 
bona fide holder; irregularity; fraud or 
misconduct of agents of municipality; 
negligence ; overdue coupons, 367. 
election ; recitals ; lis pendens; absent vot- 
ers ; presumption, 921. 
negotiability of ; bona fide holder, 1093. 
MUNICIPAL CORPORATIONS. 
liability of for negligence, article by B. 
E. Young, 1008. 
hack-stand ; obstructing street; nuisance, 
173. 
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MUNICIPAL CORPORATIONS—Continued. 
may change grade of street ; damages, 173; 
ordinary railroads ; compensation ; liabil- 

ity of city ; ordinance ultra vires, 173. 

\ board of aldermen; excluding member for 
ineligibility; mandamus; quo warranto, 
173. 

municipal bonds, exchange for new 
bonds; waiver of defenses, 173. 

municipal bonds; defective execution; 
omission of seal, 173. 

when village not liable for defect in high- 
way, 367. 

liability for injuries; street crossings; 
contributory negligence, 367. 

traveler when lawfully using highway, 
740. 

nuisance; use of street; coasting, 740. 

issue of certificate of assessment; validity 
of, 921. 

right to abate nuisance; right of owner of 
property, 922. 

liability of city for slippery sidewalks, 
922. 


appropriation of private property; bar to 
proceeding, 1093. 

liability for negligence of officers; Fourth 
of July celebration, 1093. 


| 


streets; use by railroad company; per- | 


sonal injury; proximate cause, 1093. 


change of grade of street; action fordam- | 


ages; failure to carry off surplus water, 
1093. 

negligence; snow and ice, 1094. 

bonds; ultra vires, 1094. 

exercise of governing power; highway 
licensed for coasting ; liability of city for 
accident, 1094. 

owner Can not be compelled to remove 
snow from sidewalk, 1094. 

owner not liable to keep sidewalk in re- 
pair, 1094. 

respondeat superior; application of rule, 
1095, 

See DAMAGES. 

MURFREE, WM. L., JR. 
retires from the Central Law Journal, 89. 
MUTUAL BENEFIT ASSOCIATION. 

“good standing;” failure to pay assess- 
ment; notice; suspension, 1095. 

definition of “ good standing,”’ 1095. 

See CORPORATIONS. 


NAMES OF CASES, 1024. 
NATIONAL BANK. 
liability of pledgee upon stock of, 922. 
shareholder, liability of, 1095. 
taxation by state of property of; what may 
be taxed, 1095. 


INDEX. 


NATIONAL CODE OF PROCEDURE, 4%, 
communication from H. A. Harman, 684, 
NATURE OF THE TITLE OF A CATHO. 

LIC BISHOP TO CHURCH PROPERTY, 
1028. 
NAVIGABLE RIVERS. 
right of citizens over; bridges; obstruc- 
tions, 562. 
land covered by water of Lake Erie as 
private property subject to navigation 
rights; pleading; partition; tenant in 
ion by; practice, 740. 
NAVIGATION. See ADMIRALTY. 
NEED OF UNIFORM SYSTEM OF COR- 
PORATE TAXATION, 7 
NEGLIGENCE. 
liability of municipal corporations for 
article by H. E. Young, 1008. 
employe having notice of defective ma- 
chinery; notice to master; liability of 
- latter, 174. 
sleeping cars; theft from passenger while 
asleep, measure of duty of company, evi- 
dence, 174. 
damages for personal injury, nonsuit, 367° 
contributory negligence of employe, 368. 
damages; evidence ; instructions, 368. 
contributory negligence, 368. 
proximate cause; evidence, question for 
jury, 562. 
evidence; suffering; cause of accident to 
remain after the occurrence, vindictive 
damages, 563. 
injury to volunteer, 563. 
passenger railways; manner of sitting in 
car; contributory negligence, 563. 
municipal cerporation; leak in gas main; 
explosion; notice, 563. 
piling lumber on vacant lot; injury from 
its falling over; liability of owner of the 
timber, 740. 
negligence of lessor storing explosives; 
liability for injury to lessee’s child; way 
of necessity, 741. 
notice; sewer gas; liability of municipal- 
ity, 741. 
what is not, 741. 
railroad; frightened horse running on 
track, 922. 
public crossings, 922. 
master and servant; actual relation of 
must exist, 922. 
fire escape; liability of owner and lessee, 
922. 
street railway ; starting car, 923. 
lumber yard; children at play, 923. 
master and servant; risk; skilled em- 
ploye, 923. 
percolating water, 923. 
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NEGLIGENCE — Continued. 
injury to child; master and servant, 923. 
master and servant; fellow-servant of su- 
perior grade, 923. 

liability of railroad for acts of superintend- 
ents and other principal employers, 923. 

fire-escape; negligence of owner and 
lessee, 1095. 

railroad company; fences destroyed by 
storm; injury to cattle; contributory 
negligence, 1096. 

withdrawal of question of negligence from 
jury, 1096. 

contributory negligence; infancy; parent; 
child, 1096. 

contagious disease, 1096. 

proximate cause; cancer resulting from 
injury; damages, 1096. 
See ADMIRALTY ; COMMON CARRIERS; CON- 
STITUTIONAL LAW; DAMAGES; LICENSE; 
MASTER AND SERVANT; MUNICIPAL CorR- 
PORATIONS; RAILROADS; TELEGRAPH 
COMPANIES. 
NEGOTIABLE INSTRUMENTS. 
instrument for paymentof money; title by 
delivery ; intention, 174. 

equitable assignment, 368. 

conditional delivery: innocent indorsee 
for value, 563. 

note containing promise to pay attorney’s 
fee not negotiable instrument, 564. 

imbecile maker; notice, 564. 

c$nsideration; parties; account settled 
564. 

indorser; draft for salary, 564. 

accommodation indorser; diversion of 
paper from original purpose, 564. 

NEW BRITISH AMERICAN EXRADITION 
TREATY. 
article by Edwin F. Conely, 961. 


NEW JUDGE OF THE EIGHTH FED- 
ERAL CIRCUIT, 271. 


NEW OFFICE FOR JURORS, 486. 
NEW WAY TO PREVENT DUELING, 461. 
NEW YORK CITY HALL, 268. 


NEW YORK CIVIL CODE. 
fate of, 453. 
NEW YORK’S OLEOMARGERINE LAW 
677. 
NEW YORK TENEMENT HOUSE CIGAR 
LAW, 1021. 
NISI PRIUS COURTS. 
measuring their standard by the number 
of reversals, 505. 
NOT TO BE TRUSTED TOO MUCH, 674. 
NOTABLE SPEECH. 
by Lord Chief Justice Coleridge, 117. 


NOTARY PUBLIC. 
habeas corpus; perjury; acknowledgment 
of deed before notary, 175. 
NOTEWORTHY CHANGES IN STATUTE 
LAW, 846. 
NOTICE TO QUIT. 
requisites of, 267. 


NOVEL TRIAL. 
thieves supper, London, 90. 


NUISANCE. 

city lots built on so as to cause; location 
of out-buildings, 175. 

slaughter-house; injunction; public nui- 
sance; remedy, 175. 

Brooklyn Bridge; East River; navigable 
waters; power of Congress; agent to 
approve; decision final, 175. 

municipal authority; nuisances can not 
be abated by order of city council, 564. 

private citizen digging trench in street 
under municipal license ; liability of citi- 
zen or contractor, 741. 

well; common supply; pollution by use; 
action, 923. 

dense smoke in city; city ordinance, 924, 

adjoining land owners; percolation of 
water through walls, 1096. 

See MUNICIPAL CORPORATIONS. 


OATHS. 

abolition of, 502. 

communication from F. H. Rand, 502. 

communication from Benj. P. Moore, 503. 
OBITUARY OF THE PROFESSION. 

Amphlett, Sir Richard, 116. 

Arnold, Isaac N., 513. 

Benjamin, Judah P., 516. 

Black, Jeremiah S., 310. 

Bump, Onando F., 307. 

Byles, Sir John Barnard, 306. 

Desmond, John J., 514. 

Glover, Samuel T., 117. 

Hall, Sir Charles, 116. 

O’ Conor, Charles, 515. 

Reade, Charles, 513. 

Rorer, David, 693. 

Shepley, John R., 1026. 

Spragg, John Godfrey, 514. 

Swayne, Noah H., 693. ; 

Thatcher, Henry C., 514. 

Vesque-Puettlingen, Baron, 518. 

Wilson, Hon. John M., 115. 
O’DONNELL. 

trial of, 100. 

American counsel of, 101. 

novel question arising in trial of, 97. 


OFFICIAL BOND. See PUBLIC OFFICER 
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OHIO BAR ASSOCIATION. 
annual meeting of, 93. 
OHIO EDITOR AND HIS ORANGE, 839. 
OHIO SUPREME COURT. 
statistics of its work, 93. 
OLEOMARGARINE LAW. 
in New York, 677. 


ONE ACTION FOR THE TEAR AND AN- 


OTHER FOR THE SCRATCH. 
adverse decision of Lord Coleridge, S40. 
OSHKOSH BAR ASSOCIATION. 
charges of against Judge Pulling, 273. 
OUR “ LIT. ED.,” 674. 
OUR OCTOPUS-LIKE ARMS, 471. 
OUT WEST. 
views of Central Law Journal, 104. 


American Law Review’s remarks on same, 


104. 
OVERWORK, 499, 


OWNERSHIP OF LETTERS IN COURSE 
OF TRANSPORTATION, 504. 


PACIFIC REPORTER, 127, 327, 537, 856. 
PALACE OF JUSTICE. 
description of, 685. 
PARENT AND CHILD. 
liability of one in loco parentis, 175. 
right of parent to claim for services of 
minor child; release of claim, 175. 
custody of infant, 176. 
emancipation of child; wages of minor; 
assignment, 368. 
bastard; marriage of pregnant woman, 
369. 
adoption; step-father, 1097. 
See LEGITIMACY; NEGLIGENCE; TORT. 
PARKER, COURTLANDT. 
address of, before American Bar Associa- 
tion, 871. 
PARTITION. 
sale under order of court; notice, 369. 
continuance for benefit of third person; 
privity ; damages, 369. 
See NAVIGABLE RIVERS. 
PARTNERSHIP. 
business, between husband and wife, 840, 
insolvency of application of assets, 176. 
debts; priority of individual creditor, 176. 
presumption as to which of two firms of 
same name gave promissory note; sec- 
ondary evidence to prove contents of 
books of accounts, 564. 
action on note against three partners; 
form of action, 565. 
letters patent; assests, 565. 


INDEX. 


PERJURY. 
PHOTOGRAPHS. 


note of firm to partner; action, 565. 


PARTNERSHIP — Continued. 

partner’s authority to borrow money and 
give notes; notice of lender, 741. 

suilicient contract; speculation in lands; 
statute of frauds, 742. 

fraud on creditors; transfer of property 
to partner, 924. 

death of partner; authority of survivor, 
924 


liability of partner; evidence; estoppel, 
924 


property and profits of; dissolution of, 
924, 
realty; personal property; continuing 
partnership, 1097. 
release by one partner of partnership 
debt when void, 1097. 
absence of partner from State; power of 
copartner to sell or assign property, 
1097. 
incurring expenses; unliquidated ac- 
cqunt; interest, 1097. 
individual creditor; lien, 1097. 
resulting trusts, 1097. , 
See CONTRACTS; DAMAGES; FRAUDS 
(STATUTE OF). 
PATENTS. 
adaptation of old devices, 176. 
infringement; sale by inventor withreser- 
vation of rights to use, 369. 
reissued patents; invalidity of; infringe- 
ment, 369. 
interest on judgment; error in amount of 
damages; survival of action, —. 
incomplete invention in use for experi- 
ment; sale of; right to patent, 565. 
foreign patent and foreign judgment, 
742. 
reissue of patent with claims to invalidate 
patent of another, 742. 
invention; combination; 
skill, 742. 
expiration of; public entitled to use 
patentee not entitled to injunction, 924; 
See PLEADING. 


mechanical 


PATTEN, FRANCIS B. 


article by, 987. 


PAYMENTS FOR CORPORATE SHARES 


IN PROPERTY INSTEAD OF MONEY. 
article by Leonard A. Jones, 256. 


PECULIARITIES OF MANX LAW. 


article by Roger Foster, 53. 
See CRIMINAL Law. 


copyright in, 456. 


PLAYFULNESS IN LAWYERS BRIEFS, 


PLEA FOR POSTAL TELEGRAPHS, 470. 


INDEX. 


PLEADING. 
proof; variance, 370. 
facts stated according to their legal effect ; 
code claims; placer patent, 370. 


patents; double pleas or defenses; in- r 


fringement; action for, 370. 
m meruit; indebitatus; instructions ; 

expert testimony, 924. 

practive; judgment for defendant on 
demurrer to petition no bar to subse- 
quent action, 925. 

See RAILROAD. 

PLEDGOR-PLEDGEE., 

holder of cbattel; presumption of owner- 
ship, 176. 

pledge to secure an indorser; legal title in 
pledgor; garnishment of notes; position 
of pledgee, 565. 

See CORPORATIONS. 

POLAND, HON. LUKE P. 

report of, on appeal in writs of habeas cor- 
pus, 321. 

his introduction in the House of repre- 
sentatives of the “Bills of Exchange 
Act,” 863. 


POLITICAL QUESTIONS. 
decision of, by the judicial courts, 1040. 


POPULAR ERRORS IN THE LAW OF CON- 
VEYANCING. 
article by C. G. Tiedeman, 988. 


POSTAL TELEGRAPHS. 
a plea for, 470. 


POST-GRADUATE COURSE IN LAW 
SCHOOLS, 851. 


POST-OFFICE DEPARTMENT AS COM- 
MON CARRIER AND BANK. 
article by Temple Bodley, 218. 


POWER OF LEGISLATURE OF CANADA 
TO RELEASE LIENS AND IMPAIR 
VESTED RIGHTS, 297. 


POWER OF STATES TO ABOLISH GRAND 
JURIES, 459. 
POWERS. 
to mortgage; includes power to extend 
existing mortgage, 176. 
PRACTICE. 
instructions; gambling transactions; affi- 
davit of juror, 176. 
pleadings ; omission in, cured by verdict; 
177. 
contract; evidence; implied agreement; 
177. 
statute of limitations; evidence under 
general issue, i77. 
testimony of accused persons in criminal 
cases, 290. 
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PRACTICE — Continued. 

attorney disbarred for insulting a judge 
out of court, 272. 

right of accused to make statement 
through céunsel, 281. 

charge to jury; error to give oral in addi- 
tion to written instructions, 370. 

order for examination of defendant; re- 
moval of cause, 370. 

new trial; setting verdict aside, 370. 

distribution ; costs; municipal lien under 
act of April 2, 1870, relating to city of 
Pittsburg; not divested by judicial sale, 
370. ; 

exceptions must be taken at trial, 370. 

new trial; misconduct of juror; motion 
in arrest of judgment; petition, 565. 

judgment upon service by publication no 
bar to another suit, 566. 

supplementary proceedings; duty of offi- 
cer; warrant of arrest; abuse of process, 
566. 

pleading; effect of amendment to bring 
case within the jurisdiction of a U.S. 
court, 566, 

process; in Federal courts; authority of 
attorney toissue; attachment, 566. 

officer’s return conclusive, 566. 

demurrer will not lie to surplusage, 566. 

after demurrer overruled party does not 
lose his right to appeal thereon by an- 
swer and trial; mortgage, 742. 

money had and received; practice; law 
and equity; presumption of payment 
of judgment, 742. 

answer; N. Y. code; motion to make more 
definite and certain objection to evi- 
dence; book entries, 742. 

recovery of personal property in specie; 
Alabama code; sects. 2942 and 2943; afli- 
davit; U.S. as plaintiff, 743. 

cross-judgments; assignment of, 925. 

allowance of appeal without bond; discre- 
tion appellate court, 925. 

opening judgment, 925. 

exceptions; reducing to writing; motion 
for new trial, 925. 

verdict; excessive damages, 925. 

writ of error; a judgment entered is pre- 
sumed to be a final one, 925. 

demurrer; judgment on; bar, 1097. 

plea of other action pending; special stat- 
utory remedy; surety; usurious interest, 
1098. 

discontinuance of suit after filing set-off, 
1098. 

meaning of vacation; power of clerk to 
enter judgment by confession, 1098. 

See COMMON CARRIBR; CRIMINAL Law; 
LIMITATIONS ; NAVIGABLE RIVER. 
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PRACTICE ACT IN NINE PAGES, 270. 


PRECAUTION AGAINST DESTROYING 
EVIDENCES OF POISON BY CREMA- 
TION, 494. 

PRECEDENCE 
of rank of judges of English County Court, 

S41. 
PREFERRED STOCK. 
article by Leonard A. Jones, 43. 
PRINCIPAL. See INSURANCE (FIRE). 
PRINCIPAL- AGENT. 
principal liable in tort for acts of agent, 
177. 

fraud; statute of limitations, 177. 

principal chargeable with notice of facts 
within agent’s knowledge, 177. 

wrongful acts of latter; right to compen- 
sation for services; surety on agent’s 
bond, 566, 

judgment against agent for fraud; action 
against principal, 743. 

sale by agent without knowledge of prin- 
cipal; specific performance, 743. 

right of broker to recover in his own name, 
926. 

duty of agent; bank as agent taking one of 
its own certificates in payment, 926. 

replevin; factor, 926. 

real estate broker; commission, 926. 

agency, to receive payment, 1093. 

See CONTRACTS; INSURANCE (FIRE); 
SURETYSHIP. 

PRINCIPAL-SURETY. 

right of surety to benefit of creditor’s 
securities, 177. 

suretyship; discharge; 
lease, 178. 

extension of time; when surety not re- 
leased, 178. 

official bond of deputy; term, 178. 

discharge of sureiy; note of principal; 
right to sue, 178. 

parol proof that note was jointly made, 
371. 

school district treasurer’s bond; liability 
of surety, 371. 

indemnification of one surety by principal ; 
subrogation ; contribution, 371. 

“guaranty” of payment at certain date; 
discharge of surety, 371. 

surety signing when two are required; 
release of, on failure of other to join, 371. 

liability of sureties on official bond, 371. 

when latter is discharged and when not; 
parol evidence, 743. 

notice by surety to creditor; 
pleading, 926. 

mortgage; consideration; presumption, 
926. 


judgment; re- 


waiver; 
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PRINCIPAL-SURETY — Continued. 
validity of bond; due execution; forgery; 
notice, 927. 
PROBATE BEFORE DEATH, 266, 462. 
PROCEDURE. 
of Supreme Court of England, 575. 
a national code of, 464, 684. 
amending criminal, with reference to 
pending prosecutions, 463. 
PROCESS. 
service on corporation, 371. 


service by publication; judgment no bar 
to another action, 371. 


service of; on party necessarily attending 
court, 743. 


service of; on corporation; requisites; 
contempt, 743. 
PROFESSIONAL MORALS. 
decline of, 283. 
PROHIBITION. 
writ of; when it will issue; ordinary type, 
567. 
PROMISE TO REVIVE DEBT DISCHARG- 
ED IN BANKRUPTCY, 1035. 
PROMISSORY NOTE. 
stipulation for attorney's fee in, 840. 
PROMISSORY NOTE MADE ON SUNDAY. 
validity of, 273. 
PUBLIC ADMINISTRATOR, 
right to administrator, 151. 
PUBLIC HIGHWAY. 
forfeiture of charter of turnpike company; 
act of February 19th, 1849 (Pa.), 372. 
PUBLIC LANDS. 
cutting timber on; rights of settler; when 
a trespasser; damages, 178. 
PUBLIC OFFICER, 178. 
PULLING, DAVID T, 
charges against, 273. 
PUTNAM, HARRINGTON, 
article by, 427. 


QUESTION OF PRECEDENCE SETTLED, 
S41. 
QUO WARRANTO. 
corporation; misuse of corporate powers, 
567. 
against county attorney for failure to 
prosecute; defense to, 567. 
to test right of certain persons forming 
school board; mistake in organization of 
board, 1098. 
See CONSTITUTIONAL LAW; MUNICIPAL 
CORPORATION. 


INDEX. 


RAILROAD PASSES. 
to judges, 94, 492, 688. 
to members of the Legislature, 494. 
RAILROADS. 
master and servant; liability of master, 
178. 
damage for personal injury; negligence 
of co-employe, 178. 
accident; evidence of general condition 
of road, 179. 
entering cars without ticket; refusal to 
pay usual fare; ejectment; where and 
when, 179. 
negligence; pleading; demurrer, 372. 


through ticket; passenger not entitled to © 


stop-over ticket at intermediate station, 
372. 
negligence; damages; instruction, 372. 
municipal privileges; payment to city in 
return therefor, 373. 


foreclosure of mortgage; power of court | 


of equity; receiver president of com- 
pany may purchase at sale, 567. 


foreclosure suit; lien; pending reference, © 


568. 


purchase under foreclosure subject to lien ; 


concluded by decree, 568. 

discrimination; express companies; duty 
of railway company to express compa- 
nies doing busines on its road; must 
furnish equal facilit,es to all, 568. 

cause of action accruing under statute in 
one State may be maintained in another, 
568, 

damages; no responsibility for employe of 
a rolling- mill on switch of mill, 568. 

negligence; cancer produced by injury, 
569. 

station agent; fellow-servant of engineer, 
569. 

negligence ; drunkenness, 569. 

unreasonable freight charges; misde- 
meanor; measure of damages in suit 
against railroad, 569. 

negligence; knowledge by plaintiff of 
defect, 569. 

embankment obstructing passage of 
water; nuisance; abatement; statute of 
limitations, 744. 

common carrier; negligence; bill of lad- 
ing; provisions of, 744. 

negligence; stopping train; duty of con- 
ductor, 744. 

obstructing street laid out after railroad 
was in use; injury to person falling on 
ice placed there by railroad company, 
927. 

negligence; municipal requirements as to 
fences, 927. 
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RAILROADS — Continued. 

negligence of party driving, 927. 

railroad ticket; limited as to time; ejec- 
tion of passenger, 1098. 

negligence; proximate cause; evidence; 
unsafe machinery; injury to fellow-ser- 
vant, 1098. 

negligence; guards; breach of statutory 
duty; fences, 1099. 

railroad excursion ticket; expulsion, 1099. 

negligence; obstructions; injury; contrib- 
utory negligence, 1099. 

trespasser; son of employe assisting 
father; liability of railroad; negligence, 
1099, 

negligence ; recovery of damages ; distinc- 
tion as to proximate and remote cause, 
1099. 

carrier of passengers; duty of railroad 
company to light depot and approaches 
to train, 1099. 

right of Way; damages; payment to sher- 
iff; failure of sheriff to pay over to land 
owner; action to recover possession of 
land, 1100. 

. negligence; proximate cause of accident; 
immoderate speed; duty of employe; 
construction of; city ordinance, 1100, 

contributory negligence; damages, 1100. 

See CORPORATIONS ; COMMON CARRIERS; 
DAMAGES; EQUITY; LICENSE; MASTER 
AND SERVANT; NEGLIGENCE. 


| RAILROADS (STREET). 


| 


negligence; defect in construction or 
management of vehicle; refusal of court 
to allow jury to experiment; passenger, 
569. 
clearing track; trespass ab initio; plead- 
ing, 1100. 
See DAMAGES ; NEGLIGENCE, 
RAILWAY TRAFFIC. 
State legislation regulating, 302. 
opinion of Judge Hammond, 304. 
RAND, F. H. 
on abolishing oaths, communication from, 
502. 
REAL ESTATE AGENT. 
no lien on deed for fees, 547. 
RECEIVERS. 
corporate receiverships; notice to attor- 
ney-general of proceedings, 927. 
non-liability of for torts of his employes; 
discharge of receiver by court, 1100. 
See EQUITY; RAILROAD. 
RECENT NOTEWORTHY CHANGES IN 
STATUTE LAW, 846. 


REID, JUDGE RICHARD. 
assault on, 501, 507. 
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REID, JUDGE RICHARD — Continued. 
comments of Denver Law Journal, 511. 
RELIEF OF APPELLATE COURTS. 
New York Court of Appeals, 108, 
Supreme Court of Missouri, 109. 
Supreme Court of United States, 847. 
distribution of judicial work, 458. 
views of a Tennessee correspondent, 1025. 
REMOVAL OF CAUSES. 
action to appropriate property; separable 
controversy; irregularities in removal, 
179. 
citizenship; railroad incorporated in sevy- 
eral States, 179. 
act of 1875; filing record, 179. 
citizenship; non-residence of one part- 
ner, 180. 
pending motion; resettlement of order of 
affirmance on appeal, 180. 
citizenship; act of 1875, sect. 2; suit to re- 
form deed; necessary parties; 180, 373. 
demurrer; act of 1875; separate contro- 
versy; citizenship, 373. 
citizenship; condemning land; railway 
corporation; parties, 373. 


citizenship; when action brought; when 


petition made, 373. 

jurisdiction of Federal courts; actions by 
assignees; fire insurance policies ; fraud ; 
motive, 373. 

cause of action assigned; act of 1867, 670 

not allowed after trial of demurrer, 670. 

internal revenue collector; rule on by 
State court, 670. 

citizenship; costs, 928. 

correction of error after final decree be- 
low; granting right to file pleadings, 928. 

jurisdiction of Federal court; when it 
attaches, 928, 

quo warranto; nature of; jurisdiction of 


U. S. Supreme Court; State a party, 
1101. 


citizenship, 1101. 

when to be made; demurrer on merits, 
leave to amend, 1101. 

separate controversy, 1101. 

actof March, 1875; action on same subject- 
matter; trial in one action a bar to the 
removal of the other, 1101. 

See JURISDICTION (FEDERAL) ; PRACTICE. 

REPLEVIN. 

conditional sale; demand, 180. 

contract signed only by one, but acted on 
by both parties; evidence, 180. 

action by t t in , 374. 

how far bond takes place of property; 
judgment; effect of, 670. 

by U.8.; affidavit; bond, 928. 

See DAMAGES. 


INDEX. 


REPLY TO GOV. D. H. CHAMBERLAIN, 
legal tender decision, article by T. H. 
Talbot, 618. 
REPORTER’S HEAD-NOTES, 
catch-words in, 676, 842. 
REQUISITES OF NOTICE TO QUIT, 267. 
RES ADJUDICATA. 
pusch 3 pendente lite; corporation or- 
ganized in another State, 374. 
RESIGNATIONS OF 
Judge Drummond, 268. 
Judge Erskine, 476. 


Judge Lowell, 266. 
Judge McCrary, 112. 
REVENUE LAWS. 


liquor license ; purchase for another with- 
out receiving profit, 1101. 


| REVERSALS. 


as a criterion of the standlng of nisi prius 
courts, 505, 
appellate courts and, 706. 


| REVOCATION OF LIQUOR LICENSE OB- 


TAINED THROUGH THE CORRUPTING 

OF A JUDGE, 1027 
REVIEW OF CAUSES IN 

LAST RESORT, 

article by Samuel Maxwell, 84. 


RIGHT OF ACCUSED TO MAKE STATE- 
MENT THROUGH COUNSEL, 251. 


RIGHT OF ACTION FOR INJURY 
THROUGH FAILURE TO PROVIDE 
FIRE ESCAPES, 1044. 


RIGHTS AND DUTIES OF CORPORA- 
TIONS IN DEALING WITH STOCK 
HELD‘IN A FIDUCIARY CAPACITY. 
artic’e by Francis B. Patten, 975, 
administrators; executors, 976 
assignees, 977. 
guardians, 978. 
trustees, 981. 


RINGING OUT, 498. 


COURTS OF 


RIPARIAN OWNERS. 


mills; water-courses, 670. 

on great lakes; right of State to regulate, 
fishing and erections in aid of, 670. 

lacustrine rights; tenancy in common; 
equitable partition; practice, 928. 


RIPARIAN RIGHTS. 


right of owner to construct piers, wharves 
etc., public right of navigation, 180. 


ROBB, EX PARTE. 


overruled, 501. 


ROTATION IN JUDICIAL OFFICE, 472. 
ROYAL FAVOR, 460. 
RULE OF THE MOB, 474. 


INDEX. 


SALARIES OF JUDGES, 289, 317-321, 492 
SALE. 


on condition; property “hired; payment - 


of installments; breach; damages, 374. 

uncompleted bridge; implied warranty 
of soundness of construction, 372. 

cash sale; replevin, 744. 

condition of contract of sale; deliverer of 
goods reserving title to seller until full 
payment, 929. 

hay in stack; title; agent for conversion, 
1101. 

fraud; employing vendee, 1102. 

conditional contract of sale; delivery of 
goods reserving title to seller until full 
payment, 1102. 

See FRAUD; REPLEVIN. 

SALVAGE. See ADMIRALTY. 


SCHOULER, JAMES. 
article by, 450. 

SCOPE OF LEGISLATIVE POWERS OF 
TAXATION, 753. 

SEMI-CENTENNIAL OF TORONTO. 
celebration of, 493. 

SET-OFF. 
certificate of deposit, 670. 
See TROVER. 

SHAREHOLDERS. 


non-resident in domestic corporations, 
755. 


resident in foreign corporations, 755. 
SHERIFF. See PUBLIC OFFICER. 
SHERIFF’S SALE. See DEEDS. 
SHIPPING. See ADMIRALTY. 


SHORT HISTORY OF THE SUPREME 
COURT (ENGLAND) AND ITS PROCE- 
DURE. 
article by T. W. Tempany, 575. 

SHORT RESPONSE TO A LONG DIS- 
COURSE. 
reply of David Dudley Field to Carter’s 

pamphlet, 269. 

SLANDER. 
words imputing criminal offense, 181. 
proof necessary in justification, 181. 
punitory damages ; when awarded, 181. 
privilege of counsel, 181. 
privileged communication; statement 

made to prosecuting attorney, 374, 571. 
when words imputing crime not action- 
able, 374. 
damages, 1102. 
master and servant; declarations of for- 
mer, 1102. 
SOLICITOR’S CHARGES, 683. 


SOME OLD PRACTITIONERS, 1021. 
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SPECIAL LEGISLATION. 
in the State of New York, 89. 
SPEECH OF LORD COLERIDGE, 118. 
STARE DECISIS, 679. 
STATE LEGISLATION 
RAILWAY TRAFFIC, 302. 
STATE POLICE. 
interference of Federal judiciary in mat- 
ters of, 284. 
STATEMENTS OF PRISONERS TO THEIR 
COUNSEL. 


novel question of practice in the trial of 
O’ Dennell, 97. 


letter of Lord Coleridge on the question, 
97. 
STATISTICS. 
of American criminal courts, 267. 
of homicide, 455. 
of the work of the Ohio Supreme Court, 92. 
STATUTE. 
construction of; evidence; original draft; 
entries in journal of legislature, 181. 
presumption of taking effect first moment 
of day of passage; burden of proof, 571. 
STATUTE OF FRAUDS. 


authorship of, article by James Schouler, 
442. 


See FORCIBLE DETAINER. 
ST. LEONARDS. 
trial of, 680. 
communtation from Hugh Weightman, 
877. 
ST. LEONARDS PEERAGE, 1029. 
STOCK DIVIDEND. 
what is, 496. 
STOCKHOLDER. 
statutory liability; service; debts accrued 
before party became stockholder, 745. 
See NATIONAL BANKS. 
STOPPAGEIN TRANSITU. See Equity; 
GARNISHMENT. 
STRAW BONDS, 687. 
STREET RAILROADS. 
STRUCK JURIES, 452. 
SUBROGATION. 
recognizance to U. S., 745. 
SUING THE STATE. 
article by George M. Davie, 814. 
SUNDAY AND SUNDAY LAWS. 
article by J. G. Woerner, 778. 
validity of promissory note made on 8un- 
day, 273. 
SUNDAY CONTRACTS, 154. 
recovery on, 728, 907. 


REGULATING 


See RAILROADS, 


DENCE, 199. 


SUPREME COURTS. 

England. 

ashort history of, article by T. W. Tem- 
pany, 575. 

Kansas, 
docket of, 457. | 
Judge Brewer retires from, 457. 

Nebraska. 
how appellate courts consult, 107. 

Missouri. | 

relief of, 108. | 


SUPPRESSION OR SPOILATION OF EVI- | 


Ohio. 


statistics of its work, 93. | 
United States. 

| 


relief of, 847. 
“SUPREME COURT OF JUDICATURE | 
BILL, 1884.””» (ENGLAND), 
explained, 842. | 
SUPRE ME JUDGESHIP, 134. 
SURETYSHIP. } 
surety of administrator; liability of,151,546. | 
surety; agent; notice, 571. 
construction; bank clerk ; bank teller, 571. | 
marshal; attachment, 571. 
bond against negligence of agent; ob- 
tained by principal without informing 
sureties of formeracts of negligence, 
571. 
agency; blanks in bond; pleading and evi- 
dence, 571. 
See PRINCIPAL- AGENT. 
SURETYSHIP AND GUARANTY. 
distinction between, 1102. 
SWAIM, BRIG.-GEN. 
trial of by court-martial, 681. 
SWAPPING HORSES IN THE MIDDLE 
OF THE RIVER, 453. 


TALBOT, T. H. 
article by, 618. 
TANEY, DICTUM OF, 91. 
TAX-DEED. 
effect of as evidence; assessment roll; 
description of property; revenue laws; 
construction of, 745. 
TAX LAW REPORTER, 267. 
TAX SALES. 


fraudulent tax sales; action by tax-pay- 
ers; tender, 182. 


invalid taxation; sale under; limitation; 


damages, 182, 
See PRACTICE. 
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TAXATION. 


voiuntary payment; protest, 181. 
internal revenue taxes; allegation of 
illegal assessment, 181. 
domicile; rule as to credits, 181. 
corporations; steamship companies en- 
gaged in interstate and foreign com- 
merce; acts of March 20, 1877, and June 
7, 1869; constitutional law; tax on gross 
receipts, 182. 
illegally assessed ; action against treasurer 
or receiver; voluntary payment, 375. 
of national banks, 375. 
municipal corporations; custom; taxes, 
572. 
business occupations; constitutional 
enumeration, 572. 
tax on sale of intoxicating liquors sup- 
plied from manufacturers outside the 
State, 572. 
mineral lands; lease; severance; sepa- 
rate ownership, 745. 
of corporations, 749, 761, 763, 764. 
local improvements; power of State to 
require; State may delegate authority 
to establish districts to be improved; 
legal tender notes, 929. 
“public securities;’ railroad bonds, 
929, 
national banks; discrimination in favor of 
savings banks, 929. 
negligence; reasonable rules, 929. 
street improvement tax; cemetery subject 
to; how enforced; assessment and tax 
distinguished, 1102. 
exempt property; fruit trees; growing 
crop, 1102, 
verbal agreement to sell a farm; assessa- 
ble credit, 1102. 
tax sales; assessment; legal require- 
ments; effect of want of compliance, 
1102. 
special assessment; notice; improvement 
of street; enjoining assessment, 1103. 
tax deed; ejectment; statute of limita- 
tions; assessor’s oath; validity of tax, 
1103. 
suit for an injunction to restrain the collec- 
tion of a tax; uniformity of assessment 
and taxation; special law on the subject, 
1103. 
constitutionality of act of 1882; provision 
for personal service; appearance and 
filing demurrer; waiver; trial by jury; 
appeal; constitutional law, 1103. 
See CONSTITUTIONAL LAW; CORPORA- 
TIONS; INTERNAL REVENUE. 


statute of; plaintiff’s proof in action for | TELEGRAPH COMPANIES. 


negligence; proof of due care, 182. 
negligence, cipher dispatch, 1104. 


INDEX. 


TELEGRAPH COMPANIES — Continued. 
negligence ; damages ; mental anguish, 
1104. 
See CONSTITUTIONAL LAW; DAMAGES; 
INJUNCTION, 
TELEGRAPH POLES IN STREETS, 1048. 
TEMPANY, T. W. 
article by, 575. 
comments on article, by New Jersey Law 
Journal, 841, 
article reproduced in Cincinnati Law Bul- 
letin, 841. 


TEMPERANCE AMENDMENT OF IOWA, | 


495. 
TENEMENT HOUSE CIGAR LAW, 1021. 
TENANTS IN COMMON. 
contract for exclusive use by; action for 


rent; parties; married women, 929. 
ouster; partition, 1104. 


TESTIMONY OF ACCUSED PERSONS IN | 
| TRIBUTE TO JOEL PRENTISS BISHOP, 


CRIMINAL CASES, 290. 
THEATRICAL MANAGER, 


injunction against breach of contract by, © 


1033. 
THEFT AT THE LAW COURTS, 467. 
THEORIES OF A CODE, 
that of Prof. Terry, 860. 
that of Albany Law Journal, 860. 
THOMPSON, SEYMOUR D. 
articles by, 1, 599. 
TIEDEMAN, C. G. 
article by, 988. 
TITLE. 
action to quiet; prerequisites; jurisdic- 
tion of Federal courts; statutes of 
State, 375. 
rights to timber upon mortgaged land, 572. 
purchaser in good faith; notice, 930. 
bills and notes; transfer of; after matur- 
ity, 930. 
See VENDOR-VENDEE. 
TOO FAR FROM THE CENTER OF CIV- 
ILIZATION AND CULTURE. 
opinion American Law Record, 849. 
TORONTO. 
celebration of semi centennial of, 493. 
TORT. 
statutory remedy for death caused; caus- 
ing death by liqaor; consent of deceased, 
375. 


step-father; suit fordamages ; limitations ; 
penal statutes, 1104. 


TORT FEASORS AND INSOLVENT LAW. 
decision in Illinois, 268. 


TOWAGE,. See NAVIGATION. 


TOWN SITE. 
streets; plat; survey, 1104. 
TRADE-MARK. 
misrepresentations in, 182. 
assignment, 930. 
TRESPASSING CHILDREN. 
liability of land owner to, 493. 
TRIAL BEFORE JUDGES AND REFER- 
EES. 
communication from John M. Shirley, 299. 
TRIAL BY JURY. 
suggestions on the subject, 105. 


TRIAL BY NEWSPAPER, 1038. 


TRIALS. 


novel trial, 90. 

of O’Donneil, 100. 

novel question of practice in, 97. 

of St. Leonards, 680. 

of the judge advocate general of the 
army, 681. 


853-855. 


TRIBUTE TO THE LATE JEREMIAH 8. 
BLACK, 310. 
TRESPASS, 
presence at commission of, 182. 
telegraph additional burden upon high- 
way requiring compensation to prop- 
erty owner, 375. 
boundary line between lots; prescription, 
745. 
road obstructed; driving extra viam; re- 
moving obstruction, 930. 
ditches; injury to land; liability of town 
officers ; remedy of land owner, 1104. 
damages; pleading, 1104, 
right in public lands can not be initiated 
by; conclusiveness of patent when 
attacked collaterally, 1104, 
See PUBLIC LANDS. 


TROVER. 
lien; conveyance; set-off, 746. 
ground for action, 930. 
conversion ; certificate of stock, 930. 
TRUSTS. 
liability of trustee; depreciation in value 
of assets, 183. 
express trusts as to real estate; passive 
trust; ejectment, 375. 
secret trusts ; creditors ; joinder of parties, 
372. 
resulting trusts; witness; competency; 
one heir against another, 746. 
declarations of trust; delivery of; when 
necessary to make operative, 746. 
purchaser; obligation to see to application 
of purchase-money, 746. 
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TRUSTS —Continued. 
trust deed ; delivery ; execution; evidence ; 
husband and wife ; consideration, 746. 
declaration of; burden of proof, 930. 
trustee; title of trust estate, 930. 
See MORTGAGE ; WILLS. 
TRUSTEE. 
purchaser from; notice; title, 746. 
of railroad; mortgage to secure bonds; 
breach of duty; overissue of bonds; 
damages; breach of duty by trustees, 
746. 
“TWENTY YEARS IN CONGRESS.” 
litigation on account of, 843. 


TWO GRAND OLD RULES, AS LAID 
DOWN BY TWO GRAND OLD JUDGES. 
communication from W. P. Wade, 1053. 


ULTRA VIRES, See MUNICIPAL CORPORA- 
TIONS. 


UNITED STATES CIRCUIT COURT. 
a rule of, 1020. 


UNITED STATES MARSHAL. 
unlawful seizure; attachment; bond, 747. 
USURY. 
loan; with interest payable in advance; 
Ohio statute, 183. 
promissory note; stipulation for interest, 
183. 
mortgage; reservation in; same by agent 
for bonus, 572. 
See BILLS AND NOTES; MORTGAGE. 


VACATIONS, 499. 


VALIDITY OF PROMISSORY NOTE MADE 
ON SUNDAY, 273. 


VALUE OF OATHS, 278. 


VENDOR’S LIEN. 
action to enforce; decree made to conform 
to facts, 931. 
toppage intr 
carrier, 931. 
action for, 930. 


VENDOR-VENDEE. 

acts of owner of property conferring ap- 
parent title in another; estoppel, 183. 

false representations; damages for, 183. 

real estate; conveyance; check in pay- 
ment, vendor’s lien; limitations, 183. 

parties; unity of interest, 376. 

conditional sale; creditor’s lien; mort- 
gage, 747. 

warehouseman’s receipt; transfer of, 747. 

fraudulent representations; what consti- 
tutes, 931, 


tu; or in warehouse of 


INDEX. 


VENDOR-VENDEE — Continued. 
construction of contract; right of elec- 
tion, 1105. 
See CONTRACTS. 
VETERAN REPORTER, 1023. 
VIRGINIA REPORTS. 
reduction in price of, 277. 
comments of Virginia Law Journal, 483. 
VOLUNTARY TRUSTS. 
formation and validity of, article by Simon 
G. Croswell, 379. 


WAITE, CHIEF JUSTICE. 
brief opinion of, 484, 
WARRANTY. 
speculative life assurance; fraud, 376. 
sale of horse; evidence, 573. 
sale by manufacturer on representations; 
liability of, 573. 
implied, 747. 
“of soundness of horse; custom, 1105. 
See CONSTITUTIONAL Law; CONTRACTS; 
SALE. 
WASTE, 
life tenant; clearing land, 931. 
WATSON, WARREN. 
article by, 261. 


WE GATHER THEM IN, 87. 


WEIGHTMAN, HUGH. 
article by, 24. 
communication on trial of Lord St. Leon- 
ards, 877. 
WEST COAST REPORTER, 126, 327, 500, 
856. 


WESTERN JURIST. 
consolidated with AMERICAN LAW REVIEW 
87. 
WHERE IS THE “ HUB?” 274. 
WHITE PAPER RULE. 
of Donovan, 678. 


WILLS. 

direction to executor to expend money 
for benefit of widow; insanity of latter; 
power of court of equity, 183. 

grant of letters testamentary; forged will; 
statute of limitations, 184. 

adopted daughter, 184. 

construction of instrument, 184. 

construction; latent ambiguity; 
evidence, 376. 


parol 


construction; descents and distributions; 
heirs at law,” 376. 

statute of perpetuities, 376. 

construction of; precatory trusts, 376. 

construction of; residuary estate, 377. 

validity; insanity of testator, 377. 


INDEX. 


WILLS — Continued. 

collateral inheritance tax; deposition of 
after acquired real estate, 377. 

decedent's estates; legacies, 377. 

execution; lez situs; probate; evidence; 
estoppel; grantor and grantee, 337. 

limitation over upon fee invalid; 373. 

domicil of testator determines construc- 
tion of, 378. 

construction of, 378. 

contest as to validity; witnesses, 573. 

bequest; equitable title, 573. 

addition to will; effect of; revocation; 
verbal expression of intention, 573. 

construction; distribution; per capita; 
per stirpes, 573. 

capacity of testator; evidence, 748. 

instrument construed as; delivery of, 748. 

construction of, 748, 931. 

parent and child; omission of child in will 
by mistake; statute, 748. 

survivors; marriage of beneficiary, 748. 

testamentary capacity; undue influence, 
748. 

executors; powers under will; duty of 
courts, 931. 

rule in Shelly’s Case; devise ; issue, 932. 

married women; testamentary capacity; 
execution of will; by married woman; 
issue devisavit vel non; confidential ad- 
viser, 932. 

construction; specific legacy; residuary 
bequest, 932. 
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WILLS — Continued. 
contemporaneous paper and memorandum 
on same sheet; construction of; fee; 
trust; words of desire, recommendation 
and confidence when insufficient to cre- 
ate; probate; effect of, 932, 
construction of words “the children,” 
1105. 
revocation; sufficient execution of instru- 
ment, 1105. 
insane widow; construction of will by 
Supreme Court of State where executed ; 
effect in another State, 1105. 
construction ; heirs, 1106. 
devise ; life estate with power of disposal 
for support; limitation over; exercise 
of power, 1106. 
See DECEDENTS’ ESTATES. 
WILSON, SOLON D. 
article by, 226. 
WITHHOLDING EVIDENCE, 186. 
WITNESS. 
disqualification ; parol agreement respect. 
ing land, 378. 
WOERNER, J.G. 
article by, 778. 
WOMEN AS ADVOCATES. ; 
decision of Common Pleas of Philadelphia, 
478. 


YOUNG, H. E. 
article by, 1008. 


